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INTRODUCTORY NOTE 


In an executive meeting of the Joint Committee on Atomic Energy 


on November 13, 1954, 


a decision was unanimously agreed to that 


majority, minority, and individual views on the waiver action ap- 
proved by the Joint Committee on that date would be prepared and 
printed in a single document at a subsequent date, even though that 
date might be after the convening of the 84th Congress. 

The Joint Committee on Atomic Energy at that time was com-’ 


posed as follows: 


Sterling Cole, Chairman 
Bourke B. Hickenlooper, Vice Chairman 


Carl Hinshaw, California 

James E. Van Zandt, Pennsylvania 
James T. Patterson, Connecticut 
Thomas A. Jenkins, Ohio 

Carl T. Durham, North Carolina 
Chet Holifield, California 

Melvin Price, Illinois 

Paul J. Kilday, Texas 


Pursuant to the November 13, 


John W. 


Eugene D. Millikin, Colorado 
William F. Knowland, California 
Bricker, Ohio 

Guy Cordon, Oregon 

Richard B. Russell, Georgia 
Clinton P. Anderson, New Mexico 


John O. Pastore, Rhode Island 


Albert Gore, Tennessee 


1954, decision there follows a report 


of the majority, a report of the minority, and concurring and sup- 
porting views of Representatives Chet Holifield and Melvin Price. 
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REPORT ON THE NOVEMBER 13, 1954, WAIVER ACTION BY 
THE JOINT COMMITTEE ON ATOMIC ENERGY, 83d CON- 
GRESS, 2d SESSION—UTILITY CONTRACT BETWEEN ATOMIC 
ENERGY COMMISSION AND THE MISSISSIPPI VALLEY 
GENERATING CO. 


MAJORITY REPORT ON WAIVER 


On November 13, 1954, the Joint Committee on Atomic Energy 
by resolution in writing, approved by majority vote of its members, 
exercised its authority (contained in sec. 164 of the Atomic Energy 
Act of 1954, Public Law 703, 83d Cong.) to waive the requirement 
that the Dixon-Yates contract lie before the Joint Committee for 30 
days while Congress is in session. 

his action enabled President Eisenhower to proceed forthwith 
with the administration’s plans to provide the Tennessee Valley area 
with additional electric power needed to meet the rising requirements 
of the Atomic Energy Commission, of other defense industries, and 
of private industrial and domestic consumers, without the expenditure 
of capital funds of more than $100 million by the Federal Government, 
which would bring the national debt that much closer to its ceiling. 

The action of the Joint Committee was requested specifically by the 
President and urged by the Director of the Bureau of the Budget and 
the Chairman and ali members of the Atomic Energy Commission. 
The Chairman of the Federal Power Commission testified that the 
contract taken in its entirety was fair and equitable to the Government. 
The Acting Comptroller General, after reviewing the contract as modi- 
fied in the light of testimony before the Joint Committee, stated that 
he found it legal and unobjectionable. The Chairman of the Tennessee 
Valley Authority testified as to the need for additional power in the 
Tennessee Valley area and gave the committee his personal hope that 
construction of the plant should proceed as soon as possible. 

In light of the persuasive positive reasons for proceeding with the 
contract and in the absence of any convincing argument against it, we 
concluded that granting of the waiver was advisable and proper. 

‘ Underlying our consideration of the Dixon-Yates contract are these 
acts: 

(1) There is need for additional power in the Tennessee Valley 
area, both to meet new demands of the Atomic Energy Commis- 
sion in the spring of 1955 and to meet anticipated growth in 
consumer demand in the Memphis area by 1957. 

(2) On at least seven occasions since 1952, the Tennessee 
Valley Authority has been denied funds by the House of Repre- 
sentatives, the Senate, or the administration to provide additional 
steam capacity to meet such needs. The Dixon-Yates proposal 
will provide the needed capacity through the investment of 
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private funds without Federal capital investment and has been 
endorsed by the administration. Authority for such a contract 
is contained in section 164 of the Atomic Energy Act of 1954 
by the Congress. 

Additional delays in beginning construction of the Dixon- 
Yates plant would interfere with meeting the demands for needed 
new power and would probably involve unnecessary risk due to 
seasonal floods. 

In the following pages, we shall discuss the background of the con- 
tract and develop fully the facts upon which the majority concluded 
that it should vote to waive the condition that the contract lie before 
the committee for 30 days while Congress is in session. 


BACKGROUND 
The basic contract 


The Dixon-Yates contract is an agreement between the pore 
Energy Commission and the Mississippi Valley Generating Co., 
subsidiary of the Middle South Utilities Co. (of which Edgar icon te is 
presicent) and of the Southern Co. (of which Eugene Yates is chairman 
of the board) whereby the Mississippi Valley Generating Co. agrees to 
construct an electric generating plant of an electric ¢ capacity of 
650,000 kilowatts on the west bank of the Mississippi River at West 
Memphis, Ark. The power generated at this facility is to be furnished 
to the Atomic Energy Commission as it may require, at the State line 
between Arkansas and Tennessee. The Commission may authorize 
the TVA to receive for the Commission power as it is delivered. 
Delivery to the TVA for the Commission can also be made at such 
other points as interconnect between the systems of the Middle South 
and Southern companies and the TVA as may be agreed upon. The 
contract is to run for 25 years and provides options for the AEC to 
extend the contract up to an additional 20 years. 

The plant is estimated to cost $107 million, of which $5.5 million is 
to be furnished directly by the sponsoring utilities; with the balance 
of the funds for the construction of the plant to be obtained through 
loans to MVGC from financial institutions. The Government will 
invest no capital funds in the plant but will pay for the electricity 
gene! “~ »d and delivered through two charges: 

A base capacity charge, which reflects the continuing costs of 
eisai the building of the plant and the costs of operating it 
with no load, and 

An energy charge, which is the cost of the operations ine 
idan in producing electric power actually delivered. 

The base capacity charge (if the Ron is built for the target figure 
of $107 million) will be $9,052,050 a year. The energy charge will be 
1.863 mills per kilowatt. The base abeaiiie charge includes all the 
charges for financing the construction of the plant up to $107 million. 
In the event the cost of the plant exceeds that figure the base capacity 
charge will be increased to reflect one-half of the increased construction 
costs between $107 million and $117 million. All of the construction 
costs over $117 million, however, will be borne by the contractor. 
The base capacity charge upon which the rate structure is based also 
takes into account management costs, ‘‘no-load”’ operating costs, and 
State, local, and Federal taxes. Other provisions permit the direct 
reimbursement of certain other established costs of doing business. 
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The energy charge is essentially the cost of fuel consumed (over the 
“no-load” operation level) in producing electricity actually delivered 
for the account of the Commission. Provision is made for escalation 
based on actual fuel cost and average labor cost in utility industries 
as computed by the Bureau of Labor Statistics. 

The Commission may recapture the facilities at any time within 
3 years after the effective date of the agreement upon payment of 
actual costs incurred by the contractor. The Commission may also 
cancel the contract at any time. After commercial operation of the 
third unit, or 42 months from the contract date, the AEC may cancel 
on 3 years notice; thereafter the company absorbs demand at a rate 
no less than 100,000 kilowatts per year. During the 3-year notice 
and the maximum 5-vear absorption period, the AEC may use all 
power not absorbed or assigned to other Government agencies, or if 
power is relinquished to the company the demand charge to the 
AEC is reduced up to $1.5 million per year. Maximum cancellation 
payments by the Commission for unused demand and prorated share 
of taxes amount to approximately $50 million. (AEC also pays 
necessary expenses of cancellation to third parties, such as coal sup- 
pliers, estimated not to exceed $3 million.) Also, the AEC can cancel 
the contract prior to commercial operation of the third generating 
unit of the plant. If notice is delivered before expenditures by the 
company, plus costs of cancellation of the commitments, exceed $40 
million, the notice is effective upon delivery and AEC pays net can- 
cellation costs. If the notice is delivered after $40 million has been 
expended, it is effective 3 years after operation of the third unit, but 
the company will start at once to absorb capacity as rapidly as growth 
of the sponsors’ systems permit. 

The Commission will benefit from any decreases in cost of oper ration 
of the plant through adjustments authorized in the contract. The 
company, however, cannot earn, under the most favorable conditions, 
over $600,000 per year, or 10.9 percent per year on its invested capital 
of $5.5 million. (The average net profit after taxes for established 
public-utility companies in the United States in 1953 was 10.2 percent 
of equity, according to the Federal Power Commission.) The probable 
profit of the company is $495,000 or 9 percent per year on its invested 
capital. 

Thus, although the company must bear all costs in excess of $117 
million, and is committed in the event of cancellation to absorb 
capacity at a minimum rate of 100,000 kilowatts per year after com- 
mercial operation of the third unit of the plant, there is a firm limit 
on the amount of profit that the company can earn under the 
contract. 

Impractical to obtain competitive bidding 

One of the major objections raised against the Dixon-Yates contract 
was that it did not involve competitive bids. The Joint Committee 
hearing revealed, however, that it was impractical to try to approach 
the problem through competitive bids. In the first place, engineering 
and power transmission cost considerations dictated placing the plant 
near the point of the maximum load demand for the replacement power, 
which all witnesses agreed to be in the vicinity of Memphis, Tenn. 
In addition, the source of the power had to be so located that, in the 
case of cancellation, the powerload could be absorbed quickly and 
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economically in other adjacent markets. The source of the energy 
also had to be so located that in the event of a failure, or partial 
failure, of equipment there would be firm and existing sources of supply 
which could take care of at least the defense portion of the power 
provided under the agreement. The plant, therefore, had to be so 
built as to be an integrated part of existing utility systems. 

With the geographical location fixed by technical considerations 
and the requirement that the source be an integrated part of existing 
utility systems, it is apparent that the contract could only be nego- 
tiated with those utility systems located near the Memphis area. 
Competitive bidding in suc th a situation would not be possible, nor 
would it offer any advantage to the Government over negotiation. 


AEC ROLE IN NEED FOR ADDITIONAL POWER IN THE TVA AREA 


As the single largest customer for power from the TVA network, 
the demands of the Atomic Energy Commission are a critical factor 
in the projected power deficiency ‘of the TVA area. According to its 
1953 annual report, the TVA in fiscal year 1953 sold a total of 

23,678,681,000 kilowatt-hours of electricity. Of this amount 6,868,- 
815 000 kilowatt- hours, or about 30 percent, was delivered to the 
Atomic Energy Commission. According to the same source, on June 
30, 1953, the TVA had an installed capacity of 5,102,985 kilowatts: 
the Atomic Energy Commission in fiscal year 1953 used 1,270,000 
kilowatts, or about 25 percent of the TVA’s installed generating 
capacity. 

The total energy available for sale by the TVA, according to 
schedule G of its 1953 report, was obtained by TVA in the following 
manner: 


| Installed 
Kilowatt- | capacity in 
hours | _ kilowatts, 
| June 30, 1953 





Hydropower-.-- 13, 933, 290,000 | 3, 266, 435 


Steam_ 9, 811, 629, 000 | 1, 836, 550 
Total_- 23, 744, 919, C90 5, 102, 985 
Power purchased 888, 541, 000 “ 
Power in through interchange - - _ 2,714, BPE FON Tn ncaeb ee 
Total_- : 27, 347, 691, 000 - 
Less power out, Fontana agreement_ -- ooh 677, 423, 000 " 





Less power out through interchange 


Net energy supply ----- 
Less shop and internal use__- 
Less transmission and transformation losses- - - - 





Total sales of energy - 


According to testimony of Chairman Vogel before the Joint Com- 
mittee, the TVA in 1954 had an AEC load of 2,340,000 kilowatts 
against its present capacity of 6,600,000 kilowatts, or about 35 percent 
of the TVA present capacity. Again according to Chairman Vogel, 
TVA calculations show that its load will grow to a demand of 9,800,000 
kilowatts in 1957 against its projected capacity of 9,533,000 kilowatts. 
Of this 9,533,000 kilowatts, an increase of 46 percent over TVA’s 
1954 capacity, the AEC in 1957 will take 3,110,000 kilowatts, an 
increase of 33 percent over its 1954 demand on TVA. Thus by 1957, 
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TVA would have an estimated deficiency in installed capacity of 
217,000 kilowatts. 

Were it not for the increasing demands of AEC amounting to 33 
percent of all TVA capacity in 1957, it is clear that TVA would not 
face this deficiency and could easily provide power needed to meet 
anticipated load growth from non-AEC consumers. 

The power shortage facing TVA in 1957 is a direct result of AEC 
demands, since TVA must meet that defense load even though this 
prevents it from servicing its other customers. 


THE TVA HAS REPEATEDLY BEEN DENIED FUNDS BY CONGRESS, BUT THE 
DIXON-YATES PLAN IS APPROVED BY THE PRESIDENT AND CONGRESS 


The Tennessee Valley Authority had anticipated the increased load 
outlined above and had already requested that it be permitted to 
construct a steam plant at Fulton, Tenn., close to the Memphis area. 
This would require Federal appropriation of capital funds in excess of 
$100 million. On at least seven occasions since 1952, the Tennessee 
Valley Authority has been denied funds by the House of Repre- 
sentatives, the Senate, or the administration to provide such facilities. 
Since the Commission is the major consumer of TVA electricity, the 
President suggested in his message to Congress on January 21, 1954, 
that the Commission exercise the powers it had under the Atomic 
Energy Act of 1946, as amended, to obtain additional power else- 
where and to reduce the amount furnished it by the TVA. This 
would enable the TVA to meet the anticipated growth in the Memphis 
area without the necessity of constructing additional TVA plants. 

The AEC approached private utilities to see if they would construct 
new generating facilities close to the Commission plants at Oak Ridge, 
Paducah, or Portsmouth. Private utilities, under contracts with the 
AEC, had already joined together to construct plants for furnishing 
power to the Paducah and Portsmouth operations of the Commission. 
The contracts for these plants contain provisions enabling the Com- 
mission to cancel the contracts, whereby the Commission could, upon 
paying agreed-upon sums be released from taking the electricity from 
the plants built to furnish this particular power. The utilities would 
then absorb the capacity of these plants into their own systems. 
Since these private utilities already face the possibility, upon AEC 
termination, of having to absorb over 2,500,000 kilowatts of capacity, 
the same ones could not enter into similar contracts for further 
facilities. Therefore, it was necessary to find other utilities, not 
already heavily burdened with cancellable contracts with the Com- 
mission, to construct the facilities. 

The Commission, under direction of the Bureau of the Budget, 
began negotiations with the private utilities already located near 
Memphis to see if they could build generating facilities which could be 
integrated into their own systems in case of a cancellation of the 
contract. The Dixon-Yates contract is the result of that negotiation 
and takes its general pattern from the contracts already in existence 
for power for Portsmouth and Paducah. 

The contract is in line with the program of the President as reflected 
in his message to Congress of January 21, 1954, when he expressed 
the hope that the Atomic Energy Commission would be able to 
release 500,000 to 600,000 kilowatts of generating capacity by the 
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TVA to meet increased load requirements of others in the power 
system. 

The President on November 10 again indicated his approval of 
enlisting private capital to help meet the problems, on the theory 
that it was unfair to the rest of the country to favor one particular 
area for steam-plant development, having no relation to flood control, 
reclamation, navigation, or hydroelectric development, with Federal 
funds. He thought that the Dixon-Yates contract would permit the 
immediate needs of TVA, which result from large AEC demands, to 
be met and still permit the larger issue of Federal power policy to be 
fully studied by the administration and the Congress and eventually 
resolved. 

The Dixon-Yates arrangement is also in accord with the direction 
of the Congress as expressed when it approved the amendment to the 
Atomic Energy Act removing any doubt as to the ability of the 
Commission to enter into this kind of a contract. The record shows 
that on July 16, 1954, Senator Ferguson introduced an amendment to 
section 164 which would permit the AEC to enter into long term utility 
contracts for power to replace that furnished to the AEC by TVA, 
and modified the amendment on July 20, 1954, to require that such 
contracts lie before the Joint Committee. Thereafter on July 20, 1954, 
Senator Anderson introduced an amendment in the nature of a sub- 
stitute for the Ferguson amendment. This would have permitted 
the Commission to buy only electric utility services which would be 
directly supplied to the Commission. These two amendments were 
considered and debated with the agreed understanding, after there 
had been long debate on the Dixon-Yates contract, that the Anderson 
amendment would prohibit the Dixon-Yates contract and the Ferguson 
amendment would permit it. 

The Anderson amendment was first brought to a vote on July 21, 
1954, and it was rejected 55 to 36. Immediately thereafter, the 
Ferguson amendment was adopted by a voice vote, and a motion to 
lay on the table the motion to reconsider was accepted 56 to 35. 

The substance of the Ferguson amendment was not brought 
before the House until it was incorporated in the bill reported out of 
the first conference. However, a House amendment identical to the 
Anderson amendment was rejected on a vote of 115 ayes to 172 noes. 
The final version of the bill, which contained the provisions of the 
Ferguson amendment verbatim, was accepted by the House by voice 
vote and by the Senate 59 to 17. 

Thus it can be clearly seen that, after full debate, the Congress 
approved the plan of the administration to have the Commission buy 
power for delivery to the TVA at Memphis in replacement of power 
the AEC receives from the TVA at the AEC facilities at Oak Ridge 
and Paducah. 


THE GENERATING FACILITIES SHOULD BE CONSTRUCTED AS QUICKLY 
AS POSSIBLE 


The additional power needs of the Commission start early in the 
spring of 1955. Power needs in the Memphis area will be crucial in 
1957. It will take at least 3 years to finish construction of a plant 
of 600,000 kilowatts capacity. The longer the delay, the longer the 
time before the sponsoring companies will be willing to spend the 
large sums needed to obtain detailed construction drawings. Also 
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the longer the delay, the longer the time before orders can be placed 
for the generating equipment, which in turn takes considerable periods 
of time to build and install. 

The Joint Committee heard much testimony on the necessity of 
starting construction early so as to avoid the difficulties which might 
ensue at the site from possible high water early next spring. Further 
delay in starting the actual construction would, in turn, cause other 
delays which would carry the completion date of the facilities beyond 
the period when a power shortage will be felt by TVA. 

On this point, Senator Gore (before he became a member of the 
Joint Committee) testified that construction of additional generating 
capacity in the Memphis area was “vital and urgently necessary” and 
should have “commenced months ago.’’ His testimony is supported 
by the testimony of the Chairman of the TVA that both he and his 
predecessor estimated a need for between 500,000 and 600,000 kilo- 
watts in the Memphis area in the relatively near future, and that such 
need was the basis for TVA’s request for a steam plant at Fulton with 
a generating capacity of 450,000 kilowatts. 

In light of all of the above the committee exercised the authority 
given to it in section 164 of the Atomic Energy Act of 1954 to waive 
the requirement that the Dixon-Yates contract lie before the com- 
mittee while Congress was in session. 

Some persons during the hearings raised the problem of whether the 
committee had any power to waive the time period specified in section 
164 of the Atomic Energy Act of 1954 while Congress was not in 
session. 

The exact wording of the waiver proviso is: 

Provided, however, That the Joint Committee, after having received the proposed 
contract, may by resolution in writing, waive the conditions of or all or any 
portion of such thirty-day period. 
Since all the words of the statute are to be construed as having some 
meaning it should be noted that there is language which permits the 
committee to waive any portion of the 30-day period and to waive all 
of the 30-day period. In addition, the committee is permitted to 
waive “the conditions of” the 30-day period. 

Upon reading the text of section 164, the only condition attached 
to the 30-day period i is the condition that the period shall elapse while 
Congress is in session. Therefore, the only possible meaning that can 
be given to the words “the conditions of” is the meaning that the 
Joint Committee does have the power to waive even while Congress is 
not in session. 

Mr. Cole stated at the hearing that this was the meaning intended 
by this language when the provision was inserted in other sections of 
the act, by the Joint Committee. This intent was also verified by 
Senator Hickenlooper, Senator Pastore, and Mr. Holifield, siivenh 
Mr. Holifield expressed doubts as to the desirability of the waiver 
provision. 

There is nothing either in the language of the waiver provision of 
section 164 or in the legislative history that indicates that the waiver 
action was to be limited to any particular set of circumstances. 

No reasons having been shown why the Commission should not 
proceed with the contract, but, on the contrary with the circumstances 
indicating that every bit of speed should now be given to the con- 
struction of a generating facility, the Joint Committee on November 13 
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exercised the power of waiver given to it by section 164 of the Atomic 
Energy Act of 1954. 
The resolution of waiver adopted by the committee is as follows: 


RESOLUTION 


Whereas the Joint Committee on Atomic Energy is vested with certain duties 
and authorities by virtue of the provisions of the Atomic Energy Act of 1954, and 

Whereas section 164 of the Atomic Energy Act of 1954 requires that certain 
contracts for electric utility services entered into hy the Atomic Energy Com- 
mission be submitted to the Joint Committee on Atomic Energy and a period of 
thirty days elapse while Congress is in session before the contract shall become 
effective, and 

Whereas section 164 of the Atomic Energy Act of 1954 further authorizes the 
Joint Committee at any time after the receipt of the proposed contract to waive 
the conditions of or all or any portion of such thirty-day period, and 

Whereas the Atomic Energy Commission has submitted a signed contract 
between the Atomic Energy Commission and the Mississippi Valley Generating 
Company to the Joint Committee by letter of transmittal dated November 11, 
1954, as follows: 


Unirep Srares, Aromic ENercy CoMMIssION, 
Washington 25, D. C., November 11, 1954. 
Honorable W. STERLING COLE, 
Chairman, Joint Committee on Atomic Energy, 
Congress of the United States. 

Drar Mr. Coe: In response to your request at the opening of the hearings 
after recess at 2:00 P. M., November 6, 1954, we are transmitting to you herewith 
for filing with the Joint Committee on Atomic Energy, pursuant to Section 164 
of the Atomic Energy Act of 1954, Contract No. AT-—(49-1)-814 dated November 
11, 1954, together with Supplement No. 1 thereto of the same date, which have 
been entered into today by. and between the Mississippi Valley Generating 
Company and the United States of America acting by and through the Atomic 
Energy Commission, together with the following related documents: 

1. Letter dated November 11, 1954, from Mississippi Valley Generating 
Company to the Atomic Energy Commission, confirmed by the latter, regarding 
execution and delivery of the power contract. 

2. Letter dated November 11, 1954, from the Mississippi Valley Generating 
Company to the Atomic Energy Commission outlining the reasons for the above 
letter. 

3. Interpretative Memorandum re power contract dated November 11, 1954. 

4. Letter Contract No. AT—(49—1)-815 dated November 11, 1954, between the 
Atomic Energy Commission and the Middle South Utilities, Inc., and The 
Southern Company with reference to certain interim power in the amount of 
100,000 kilowatts. 

5. A copy of the opinion of the General Counsel of the Atomic Energy Commis- 
sion required under Section 8.15 (3) of the Contract. 

Sincerely yours, 
[S] Lewis Strauss, 
Chairman, 


Whereas the Atomic Energy Commission has requested in writing that the 
Joint Committee waive the conditions of the thirty-day period specified in sec- 
tion 164 of the Atomic Energy Act of 1954, and 

Whereas the Joint Committee has held extended hearings on the proposed con- 
tract pursuant to which many changes were made therein which adequately 
protect the interest of the United States: Now, therefore, be it 

Resolved, That the Joint Committee on Atomic Energy, pursuant to section 164 
of the Atomic Energy Act of 1954 do hereby waive the conditions of and all of 
the thirty-day period specified in section 164. 
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SUMMARY 


The Atomic Energy Commission now purchases from the Tennessee 
Valley Authority most of the electric power needed for its plants in the 
Tennessee-Kentucky area and, according to present projections, the 
Commission requirements will substantially invade the ability of the 
Tennessee Valley Authority to meet the demands on it by civilian 
customers. Under the law the Atomic Energy Commission has the 
right to preempt the power production of the Tennessee Valley 
Authority to meet its needs. ‘To fully exercise this right would place 
in jeopardy the present and future industrial, commercial, and resi- 
dential consumers of electric energy in the Tennessee Valley. In 
1953, the latest year on which full statistics are available, the Atomic 
Energy Commission used 30 percent of all electric energy sold by 
TVA. The TVA is the largest single producer of electric power in 
the world and generates approximately 10 percent of all electric 
power in the United States. By 1957 the Commission will require 33 
percent of the total generating capacity of TVA, even though TVA’s 
capacity then will be 46 percent greater than at present. The present 
and projected power requirements of the Commission might, and 
probably will, sooner or later, be drastically curtailed, either because 
of the discovery of new processes for, or reduction in the present 
atomic production program, 

There are four possible ways that the Commission can meet this 
situation and obtain its power needs. 

(1) The Commission can build power plants itself. This would 
require an immediate capital expenditure of over 100 millions of dollars 
by the Federal Government, increasing our national debt by that 
amount of money, and exposing the Commission to the possibility 
that at some future time it would own great powerplants with no use 
or market for their power production. 

(2) The Commission can contract for more power from private utilities 
for direct use by the Commission. Direct use by the Commission of 
private power would require construction of private utility facilities 
at or near the Commission’s plants, and commit the Commission to 
greater cancellation costs in the event of nonuse or cutbacks with no 
private or commercial market for the surplus or unwanted power 
capacity. 

(3) The Commission can preempt the production of the TVA. This 
would compel TVA to cancel commitments to present consumers, and 
would curtail the ability of TVA to meet future expanded demands, 
thereby causing great, unforeseen, and incalculable damage, disloca- 
tion and hardship in the Tennessee area. 

Such an eventuality is repugnant to the administration and to 
Congress, 

(4) The Commission could contract for the power from private utilities 
for indirect use at the Commission’s plants through the use of the trans- 
mission lines of the TVA. This would, of course, expose the Commis- 
sion to cancellation costs in the event of sudden or gradual reduction 
in power consumption by the Commission but, under the plan pro- 
posed by the administration, these costs are minimized because the 
plant is to be located in an area where there is and would continue to 
be opportunity for development of potential markets for the unused 
or unwanted power by private and commercial users. 
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After carefully weighing all of the factors involved, the Joint Com- 
mittee is convinced without doubt that the last of these possible 
courses of action, the course which the administration has taken, is 
the proper one. 

It should be indicated that there is a fifth alternative solution to 
this problem, which the administration has considered and rejected 
upon grounds which the Joint Committee feels to be adequate. This 
solution would be the appropriation to TVA of more than $100 million 
of capital funds to build a steam plant at Fulton, Tenn., on the 
Mississippi River, near the same location as proposed by the private 
utility under the administration’s plan, and thereby enable the TVA 
to meet its obligations and provide the Commission directly with the 
power it requires. The rejection by the administration of this course 
of action is violently opposed by TVA adherents and advocates of 
all-out, subsidized public power. Their distortions and manifest 
misrepresentations have largely obscured the real and valid purposes 
of the administration. 

The administration rejected this method of providing the Com- 
mission with its power needs for simple but persuasive reasons. 

Considered as a political issue, ‘‘public power versus private utili- 
ties’”’ has generally involved arguments as to the best method for the 
development of our Nation’s hydroelectric resources in connection with 
flood control and improvement of navigation. The TVA program 
was originally sold to the Congress and the country as a flood-control, 
reclamation and navigation project on the Tennessee River with 
hydroelectric power as an incidental byproduct. Whether one ap- 
proves or disapproves of the basic TVA charter, all must agree that 
its performance in controlling floods, in improving navigation on the 
Tennessee River has been successful. 

All of the hydroelectric possibilities of the Tennessee River have 
been long since exploited. More than sufficient steam plants have 
already been built from tax funds to provide for firming up the capacity 
of all of the hydroelectric stations. Today more than half of TVA- 
generated power comes from its steam plants, and when the present 
TVA construction program is completed about 58 percent of all TVA- 
generated power will be from steam plants. The purposes and objec- 
tives of the TVA, therefore, have been more than fulfilled and accom- 
plished. Even the TVA itself has no proposals for further development 
of the hydroelectric resources of the Tennessee River. 

The basic problem facing the administration and the Congress has 
been stated by President Eisenhower 

If the Federal Government assumes responsibility in perpetuity for providing 
the TVA area with all the power it can accept, generated by any means whatsoever, 
it has a similar responsibility with respect to every other area and region and 
corner of the United States of America. 

Since 1952 on several occasions, the administration and the Congress 
have rejected the TVA request for funds to build a steam plant at 
Fulton on the Mississippi River, and there is no reason to believe 
that this attitude will be changed in the near future. As of now, 
that route has been closed by the Congress. The Commission need 
for the power is urgent and must be met and the conflict of its power 
requirements with TVA capacities is inevitable. The administration 
proposes to meet this need in keeping with the system of American 
free enterprise. 
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From the standpoint of annual cost to the Federal Government, 
the program advocated by the administration may exceed the cost 
of a Government-financed plant, but only by an amount representing 
the higher interest rate a private company must pay, and taxes im- 
posed upon the private utility which are allocated to the cost of 
electricity used by the Commission. These additional annual charges 
may be around $3 million. This is a very small price to pay for the 
advantages of (1) avoiding the immediate capital outlay of over 
$100 million of tax funds and (2) having immediately available, in 
the event of cancellation or cutback by the Commission, a ready 
market for the unused power through the drive, et and enter- 
prise of private capital to exploit that market, all of which would 
greatly reduce the Government’s contingent liability . the event of 
cancellation or cutback. 

The basic issue in this controversy is not the authority of the 
President to direct the Atomic Energy Commission to pursue the 
course of action which it did. The basic issue is not the authority 
of the Commission to contract for its power requirements from either 
private or public (TVA) sources. The basic issue is not ‘‘public 
power versus private utilities.’ The basic issue is not invasion 
of the Tennessee Valley Authority, nor curtailment of hydro power 
development in the Tennessee Valley. 

The real issue is whether the American people want to adopt a 
national policy that a Government agency—-TVA—created for the 
purposes of reclamation, flood control, and i improvement of navigation 
on the Tennessee River , with hydroelectric development as an in- 
cidental byproduct, should now expand to provide its service area 
in perpetuity “with all power it can accept generated by any means 
whatsoever,” and subsidized by Federal funds. 

To adopt such a policy would result in a deliberate taking of tax 
money from people in every section of our country and giving it 
away to industrial, commercial, and other private interests in just 
one single section of our Nation. 

Let us be frank—to adopt that policy would be rank, unrestrained, 
unadulterated socialism. 

STERLING CoLe, Chairman. 

Bourke B. HickreN.oorper, Vice Chairman. 
Cart HinsHaw. 

JAMES E. VAN ZAnprT. 

JAMES TT’. PATTERSON. 

Tuomas A. JENKINS 

Eveene D. MILtiIkIn. 

Wiuuiam F. KNnow.anp. 

Joun W. Bricker. 

Guy Corpon. 
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MINORITY VIEWS 


INTRODUCTION 


The specific question confronting the Joint Committee on Atomic 
Energy in its November hearings on the Dixon-Yates contract was 
that of waiver: Should the committee, following the normal legislative 
route outlined in section 164 of the Atomic Energy Act of 1954, 
require the contract to lie before it for 30 days while the Congress 
was in session? Or should the committee, taking the serious step of 
invoking the exception clause in that same section, waive the normal 
waiting period? 

We of the minority voted against granting a waiver because no 
serious and convincing case whatsoever was made by executive 
branch witnesses for this course of action. 

In addition, we believe the following: 

1. It is fundamentally wrong to distract the Atomic Energy 
Commission from its primary mission of developing atomic 
weapons and peacetime uses of the atom by requiring it to 
negotiate and administer the Dixon-Yates contract—a matter 
having nothing to do with atomic energy. 

The proper business of the Atomic Energy Commission is, and 
must continue to be, atomic energy—not negotiating contracts 
for electric power for municipalities. 

ience even if the terms of the contract were equitable for 
the Government, and even if it appeared desirable to begin 
immediate construction of a 650,000-kilowatt powerplant in the 
Memphis area, we would still oppose the Dixon-Yates arrange- 
ment on the ground that it is wrong—basically wrong—for the 
Atomic Energy Commission to act as power broker for the 
Tennessee Valley Authority. 

2. Entirely apart from the propriety of the AEC entering into 
this arrangement, or the lack of necessity for a waiver, we find 
the Dixon-Yates contract wanting as a business proposition. 
Although Joint Committee criticisms of earlier drafts of the Dixon- 
Yates agreement resulted in changes advantageous to the Govern- 
ment, there is still no assurance that the present contract ade- 
quately protects the interests of the Government and the 
American taxpayer. 

The signers of this report are therefore recorded in opposition to the 
Dixon-Yates contract. 


THE FUNDAMENTAL ISSUE 


Four facts are fundamental to an understanding of the Dixon-Yates 
contract. 
1. Not a single kilowatt of the 650,000 kilowatts of power con- 
templated under the Dixon-Yates contract would be used in the 
plants of the Atomic Energy Commission. 
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2. Electricity generated under the Dixon-Yates arrangement 
would be used, not by the Atomic Energy Commission, but by the 
citizens and industries of Memphis, Tenn., and its environs. 

3. The Commission itself has no need for 650,000 kilowatts of 
additional power. Its own additional requirements are confined 
to approximately one-fourth of this amount for the Oak Ridge 
plant—a requirement which can be met only by the TVA system 
by additional production in the Oak Ridge area or by purchase 
from nearby private utilities. 

4. Even if the Dixon-Yates plant is built, the Commission 
will still require and take the full output of TVA’s Shawnee plant; 
that is, the AEC wili not reduce the amount of power it will get 
from TVA plants. 

In negotiating the Dixon-Yates contract, the AEC has therefore 
become involved in a matter completely unrelated to the manufacture 
of atomic weapons or the development of peacetime uses of the atom. 
In becoming so involved, the Commission has been distracted from its 
primary task of assuring our country world leadership in atomic 
energy. 

The long-term utility contracts which the AEC previously entered 
into with KEI, OVEC, and TVA were completely different in intent 
from the Dixon-Yates arrangement. The electricity sought from 
EEI and OVEC was for defense use in the Paducah and Portsmouth 
plants of the AEC; any power produced by the Dixon-Yates plant 
would be for nondefense and non-AEC use in the Memphis area. 

If the Atomic Energy Commission now needed 650,000 kilowatts 
of power for its own plants, none would object if the Commission itself 
explored ways and means of obtaining such power at the plant sites. 
Neither would there be cause for concern if the AEC sought additional 
power for its own plants in order to release for other uses some of the 
electricity it now secures from the TVA. 

Very early in its preliminary negotiations on the Dixon-Yates con- 
tract, however, the AEC learned that no private group was willing to 
construct a large-scale generating plant in the Paducah area. Soon 
thereafter, the Commission decided that it could not release the TVA 
from any of its present obligations to supply its share of the power 
needs of the Paducah plant. Once these facts were apparent, we 
believe the Atomic Energy Commission should have been relieved 
forthwith of its untenable position as power broker for the city of 
Memphis and the Tennessee Valley Authority. 

But this obviously proper step was not taken. Instead, the Com- 
mission was ordered to continue prolonged and time-consuming 
negotiations on a matter totally removed from atomic energy. 

The AEC Commissioners do not, and need not, have specialized 
knowledge of the law, economics and technology of public utilities. 
Their competence does, and should, lie in the field of atomic energy. 
The administration would not turn to members of the Tennessee 
Valley Authority or the Federal Power Commission for expert counsel 
on the design of atomic weapons or power reactors. ‘This same logic 
argues against having the AEC negotiate a contract involving matters 
between a private electric utility group and the Tennessee Valley 
Authority. 

The Commission’s lack of familiarity with utility problems very 
probably contributed to the grave deficiencies in successive versions 
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of the contract—shortcomings which have still to be completely 
corrected. 

Yet we do not believe that the real cost to the American people of 
the Dixon-Yates arrangement can be measured simply in terms of 
defects in the contract and extra cost to taxpayers. We are con- 
cerned even more about the demands this question has made on the 
time and energy of the AEC over the last year—and the further 
demands which will be made if this contract is a prec ‘edent for addi- 
tional undertakings of this nature. Although the Chairman of the 
AEC stated that no major Commission program suffered as a result 
of the Dixon-Yates negotiations, we regard it as extremely likely that 
many important details of critical Commission projects were neces- 

sarily slighted during the months of work on this contract. 

The plants and laboratories of the Commission represent a vast 
$12 billion enterprise and keeping abreast of the agency’s activities 
is of necessity a full-time job—a job permitting no excursions into 
problems unrelated to atomic energy. 


THE QUESTION OF WAIVER 


The legislative history of the various waiver provisions in the 
Atomic Energy Act of 1954 demonstrates that these clauses were 
inserted into the legislation to accommodate problems of real ur- 
gency—problems wherein a delay of 1 or 2 or 3 months might be of 
serious import. We believe all committee members will concur with 
this proposition. In matters involving a relaxation of any or all of 
the 30-day waiting period, clear and compelling reasons must exist 
to justify such action. 

What arguments were advanced by executive branch witnesses to 
justify a waiver for the Dixon-Yates contract, and what substance 
did their arguments possess? 

The Chairman of the Atomic Energy Commission said he believed 

the waiver question could be: 
* * * dealt with more efficiently by the General Manager and the Deputy General 
Manager as engineers. We have been informed and we were informed last 
December that the need for power in the area was urgent. As to that we cannot 
speak at first hand. We can speak at first hand with respect to the need for 
one hundred thousand plus kilowatts at our own plant at Oak Ridge and that 
alone would be sufficient reason for us to request we have as little further delay 
as possible experienced in the approval of this contract, its execution by the 
Commission, and the initiation of its construction. 

The General Manager of the AEC said he understood “the TVA 
needs the power * * * in 1957;” he stated that completion of the 
plant would enable the AEC to meet its power needs at Oak Ridge 
more economically and on a permanent basis. No evidence was 
adduced to support this statement. The addition of capacity by 
TVA to meet needs in the Memphis area in 1957 has no relation 
to present needs of the AEC in the Oak Ridge area. The General 
Manager declared that failure to grant waiver would push back the 
completion date of the plant at least 3 months. 

The Director of the Bureau of the Budget, in his presentation, 
approached the question differently. He stated: 

It is a matter of weather, sir. If you have a breakup which will make it 
necessary to hold up work and then you get down to having to do in 2 years what 


you should have to do in 3, of course, it will not be the AEC that will suffer. They 
will get the power. 
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The Chairman of the TVA told the committee the following: 


I believe personally that the best interests of all concerned will be served if 
construction is allowed to begin promptly. Unless the 30-day waiting period is 
waived, construction could not begin until next spring. 

When asked if the other two TVA Board members concurred in 
his request for a waiver, the TVA Chairman replied, ‘Il have no 
right to speak for them on this matter.” 

One point requires underscoring: Nowhere in the testimony was it 
suggested that failure to complete a 650,000-kilowatt plant in the 
Memphis area by some specific date in 1957 would confront the AEC 
itself with a possible power shortage. 

The chief arguments presented in favor of waiver resolve them- 
selves into one reason: It was contended that the Memphis area 
might face a serious power shortage in 1957 if work on the plant were 
deferred until next spring, since seasonal high waters might then en- 
danger the West Memphis site of the proposed Dixon-Yates plant. 

Were it true that the Memphis area would suffer if the Dixon-Yates 
plant were not completely in operation at some given date early in 
1957, this might be a real argument for immediate construction of 
new generating capacity. Obviously, however, the rise in future 
power requirements will be gradual. ‘It will not develop overnight 
into a need for a full 650 000 kilowatts of power. In fact, the TVA 
projections of future power needs for the Memphis area — ay 
precisely such a gradual rise—with a total requirement of 450,000 
kilowatts (not 6: 50,000 kilowatts) by mid-1957. Moreover, in the 
unlikely event that a 2- or 3-month delay in starting the Divon-Yates 
plant resulted in temporary local power shortages in the immediate 
Memphis area for a brief period in 1957, this would not créate any 
real hardship for the city, since the capacity of other powerplants in 
the general area could cover any temporary and minor shortages. 

We therefore conclude that a waiver request is unfounded, since it is 
based not upon firm estimates of 650,000 kilowatts of power for defense 
needs in 1957, but upon conjectural estimates of 450,000 kilowatts for 
commercial use in the Memphis area in the same year. 

The argument that the seasonal high waters of springtime require 
an immediate start on the plant is in itself hardly impressive. We 
ourselves have felt much concern about locating a generating plant on 
a site which has been inundated by floodwaters three times in the last 
20 years, and this concern was not allayed by testimony arguing that 
this site is nevertheless suitable from an engineering standpoint. Had, 
for example, a plant location been selected on the bluffs along the east 
bank of the Mississippi River, the danger of inundation need never 
have presented itself—to say nothing of the accompanying savings in 
transmission lines. 

If it be true that the West Memphis site of the Dixon-Yates group 
is well chosen, this can scarcely be reconciled with a waiver request 
to prevent possible flooding next spring. If the danger of flooding is 
real and substantial, on the other hand, this constitutes an argument 
not for waiver, but for locating a generating plant elsewhere. As a 
minimum, the Joint Committee cannot be expected to aid the Dixon- 
Yates group in an unnecessary problem of the latter’s own making. 

It was strenuously denied by the executive branch witnesses that 
their sense of urgency was in any way related to the results of the recent 
national election. Yet, after conscientiously listening to the testimony 
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during these hearings, we are at a complete loss to understand why a 
contract which was over a year in the making could not now wait a 
few additional weeks for thorough and meticulous consideration by 
the Joint Committee and the 84th Congress when it convenes in 
January. 

In summary: No case was made for waiver. 


THE TERMS OF THE DIXON-YATES CONTRACT 


The history of the Dixon-Yates negotiations represents a case study 
in how not to contract between the United States Government and 
an electric utility group. It casts serious doubt on other contractual 
negotiations of the Atomic Energy Commission. 

The precise origin of the Dixon-Yates arrangement remains obscure; 
even under persistent questioning by the Joint Committee the execu- 
tive branch witnesses failed to identify the authors of this proposal. 
This much, however, is certain: It was anomalous from the outset to 
have the Atomic Energy Commission contracting for power to be used 
not for the plants of the AEC, but for an area now supplied by the Ten- 
nessee Valley Authority. Realizing this, a majority of the AEC Com- 
missioners wished to disassociate the Commission from the Dixon- 
Yates negotiations as soon as it became clear that this matter was in 
no way related to the AEC. But by instruction—indeed, order— 
of the Bureau of the Budget, the Commission was required to proceed 
with negotiation of a contract based upon the Dixon-Yates proposal. 

Since the Tennessee Valley Authority is the agency directly con- 
cerned from an operating standpoint by the Dixon-Yates contract, 
it would have seemed reasonable that the TVA—not the AEC— 
should have been the governmental party in these negotiations. Far 
from this being the case, however, the TVA was not even furnished 
a copy of the contract until the end of August. 

The committee was informed that the Federal Power Commission 
had endorsed the August 11 draft of the contract, even though it sub- 
sequently learned that one of the divisions of the FPC had raised 10 
important objections concerning the agreement, and that the legal 
staff of the FPC did not have an opportunity to participate in the 
FPC’s review of the contract. When the August 11 draft was trans- 
mitted to the Joint Committee on Atomic Energy, the Director of the 
Bureau of the Budget stated that he had reviewed it and found that 
‘it is in compliance with the instruction of the President.” 

Both the August 11 agreement—the version described by the AEC 
as ‘“‘in substantially final form’’ and by the Director of the Bureau 
of the Budget as “in compliance with the instructions of the Presi- 
dent’’—and its modification of September 17, raised many questions 
in the minds of Joint Committee members, and the committee re- 
quested the General Accounting Office to review the proposed con- 
tract. 

The GAO study found more than a dozen major defects in the agree- 
ment. It particularly emphasized that the September 17 draft of 
the contract did not provide a ceiling on the earnings the company 
could realize on its equity capital, and that the arbitration provisions in 
the contract were but narrowly applicable—leaving several important 
problems to be resolved by the vague procedures of ‘‘mutual agreement.”’ 

Beyond this, the GAO noted that the Dixon-Yates plant was to be 
designed and constructed by Ebasco Services, Inc. It will be recalled 
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that this corporation was responsible for the notorious ‘‘Ebasco 
fiasco,”’ in which a steam generating plant constructed by Ebasco at 
Joppa, Ill., has already exceeded the original cost estimates by over 
$40 million, or almost 60 percent. 

The Joint Committee transmitted the GAO findings to the Atomic 
Energy Commission. Instead of quickly moving to correct the 
contractual defects noted in the General Accounting Office memoran- 
dum, the Commission did not attempt to meet the objections of the 
GAO until the beginning of the Joint Committee waiver hearings in 
November. 

Joint Committee members voiced serious business objections to the 
contract during the hearings. Confronted with this criticism— and 
perhaps feeling unsure of support of a majority of the committee—-the 
Commission hastened to approach the Dixon-Yates group, seeking 
changes which would appear to make the contract more equitable for 
the Government. The parties thereupon signed a supplementary 
agreement which: 

1. Placed an alleged limitation of $600,000 per year on the 
profits of the Dixon-Yates group; 

2. Provided options for the AEC to renew the contract for 
two additional terms (totaling 20 years) which could extend the 
contract to a total of 45 years; 

3. Permitted the Government to recapture the plant during 
the first 3 years of the contract; and 

4. Widened the application of the arbitration section. 

They also signed a separate letter of agreement setting forth the 
conditions under which either party could withdraw from the contract 
if certain actions affecting the crucial problems of financihg and 
regulatory approval are not completed to the satisfaction of the 
company by February 15, 1955. The AEC and Dixon-Yates also 
signed a memorandum of understanding which purports to clarify 
some of the terms of the basic agreement. 

Two provisions in this memorandum merit special attention: One 
requires the AEC to approve the architect-engineer and the general 
contractor for the construction of the facilities; this is of interest in 
the light of testimony that the Commission will not approve the use 
of Ebasco as construction contractor for the facilities. The other 
clause states that the contract will not bind the AEC to provide a 
priority to the Dixon-Yates group for the conversion of the plant to 
the use of nuclear fuel. 

Following agreement on these changes, and the execution of a com- 
plete set of documents, the Commission said in a press release issued 
on the date of execution, November 11: 

The contract, and its related documents, as signed, embodies several modifica- 
tions favorable to the Government. * * * 

Weagree. Yet we must point out that the October 1 contract draft 
was modified only after urgent representations by Joint Committee 
members. We must point out also that the Commission stood 
willing to sign the October 1 agreement—which did not contain these 
favorable changes. 

We believe that the contract still has basic faults: 

1. The clauses relating to the payment of sums representing 
Federal income taxes are clearly in conflict with the spirit of the 
Gore amendment. 
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There are no firm completion dates established by the con- 
tract; delivery points for the power are uncertain and unspecified, 
and requirements for the delivery of power are yet to be agreed 
upon. 

3. The eeeepeae clause operates for only 3 years and does not 
permit the Government to take the plant at its depreciated value 
or any other agreed-upon figure thereafter. 

4. Nothing prevents Dixon-Yates from using funds, advanced 
by the Government as part of the hase capacity charge to cover 
the cost of taxes on profits under the contract, to offset losses 
incurred by Dixon-Yates on operations outside the ’contract, 
thereby opening the door to a special tax windfall for Dixon-Y ates. 

(See letter from the Commissioner of Internal Revenue, p. 809 
of printed transcript.) 

The accounts for the operating of the generating facility are 
not unified, and the Dixon-Yates group should not be permitted 
to keep a separate account, which is not subject to terms of 
agreement, on the profits it earns from the sale of excess elec- 
er ity generated at the facilities. 

The force majeure section imposes the financial burden of 
janis on the Commission, although the Dixon-Yates group 
selected the site. 

The force majeure section of the contract imposes on the 
Commission the financial burden resulting from “failure of equip- 
ment.’”? Any incompetence in design, any shortcuts to economize 
construction costs and any substandard purchases of equipment 
to save money would increase the possibility of “failure of equip- 
ment,” for which the Government would then find itself 
responsible. 

8. The clauses comprising the agreement are scattered among 
7 separate documents and are not grouped together in 1 docu- 
ment 

The dubious device of a memorandum of unideratending ' is 
Dar to clarify or explain the supposed meanings and limitations 
of some of the contract’s provisions instead of insisting on careful 
drafting of the original clauses in the contract. 

10. There is no guaranty of Mississippi Valley Generating 
Co.’s performance of the contract by the sponsoring companies, 
aside from an agreement to supply 100,000 kilowatts under cer- 
tain conditions. 

The contract is filled with “agreements to agree’ some of 
which are supposed to be resolved by arbitration. In view * 
the likelihood that the arbitration clause, even as amended, i 
unenforceable, this method of resolving the “agreements to agree”’ 
problem appears to leave the Government unprotected. (See the 
memorandum of law from the chief of the American Law Section 
of the Library of Congress, attached to this report, pp. 103 to 108.) 


’ 


LACK OF JURISDICTION IN JOINT COMMITTEE TO WAIVE 


We also believe that the Joint Committee lacked any jurisdiction 
to exercise any authority of waiver it might have under section 164 
of the Atomic Energy Act of 1954. Section 164 specifically provides 
that— 
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Any contract hereafter entered into by the Commission pursuant to this section 
shall be submitted to the Joint Committee and a period of thirty days shall 
elapse while Congress is in session * * * before the contract of the Commission 
shall become effective * * *. 


Therefore, it is clear that the Commission can submit to the Joint 
Committee only such a contract as would, upon the passage of the 
statutory period or adoption of a resolution of waiver, be effective. 
The waiver clause, which immediately follows the language quoted 
above, and which provides: 


Provided, however, That the Joint Committee, after having received the proposed 
contract, may by resolution in writing, waive the conditions of or all or any 
portion of such thirty-day period. 


: ; on : : 
does not alter this conclusion. The waiver clause merely permits 
the Joint Committee to waive the period the contract must lie before 
the Joint Committee while Congress is in session. There is no per- 
mission given to the Joint Committee to waive the requirement that the 
contract, wpon expiration or waiver of that period, shall become effective. 

The terms of the Dixon-Yates contract themselves indicate that this 
statutory condition was not met by that contract. Section 8.15 of the 
contract provides: 

Section 8.15. Regulatory Approvals and Indebtedness._-The obligations of the 
parties hereunder shall be subject to the following: 

(1) The receipt of all regulatory approvals, in form and substance satisfactory 
to the Company, necessary to permit the Company to perform ail the duties and 
obligations to be performed by it hereunder or necessary to permit it to issue shares 
of its capital stock to the Sponsoring Companies and to issue the indebte 
referred to herein; 

(2) the execution and performance by institutional investors and banks of con- 
tracts or ccmmitments, in form and substance satisfactory to the Company, pro- 
viding for the issuance by the Company and the purchase by such investors and 
banks of the indebtedness referred to in the recitals of this contract; 

(3) the receipt by the Company of an opinion of the General Counsel to the 
AEC to the effect that the AEC has power and authority to execute this contract 


Iness 


and the undertakings herein described and to obligate the United States of 
America for all payments which may be required to be made by the AEC to the 
Company pursuant to any of the provisions hereof, and that the persons exeeuting 
and delivering this contract on behalf of the AEC have ful! power and authority 
to do so; and 

(4) the receipt by the Company of an opinion of the Comptroller General of the 


United States to the effect that the AEC has power and authority to enter into this 
contract and to obligate the United States of America for all payments which 
may be required to be made by the AEC to the Company pursuant to any of the 
provisions hereof, and that the AEC has authority to pay cancellation costs 
under this contract out of any funds now or hereafter appropriated to it by 
Congress. 

Of the contingencies required to occur by the terms of the contract 
before the obligations of the parties accrue, i. e., before the contract 
could be effective, only one contingency had been fulfilled, namely, 
the rendition of the opinion of the counsel of the AEC. All of the 
necessary regulatory approvals were still to be received, and all of 
the necessary financing arrangements were still to be consummated. 
Therefore, at the time when the Joint Committee atte mpted to exercise 
the authority of waiver, there was no contract which, after waiver, 
would immediately become effective. There was, therefore, no con- 
tract on which it could exercise the authority of waiver granted by 
section 164. 

In short, the Joint Committee lacked jursidiction to pass the waiver 
resolution because the contract before it failed to meet the explicit 
statutory requirement. 
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1. The committee majority called a halt to public hearings on the 
Dixon-Yates contract before all key witnesses were heard and before 
many important facts were elicited. 

2. The committee majority was ill-advised to waive congressional 
review of the contract in any event and particularly while the Con- 
gress was not in session. 

3. Until the final stages of contract negotiations, only meager and 
distorted information on the Dixon-Yates deal was available to the 
Congress and the public. 

4. It was not in the public interest, and completely unjustified, to 
avoid competitive bidding in arriving at the Dixon-Yates contract. 

5. The Dixon-Yates contract violates the spirit of the Gore amend- 
ment, which bars direct Government payment or direct reimburse- 
ment of the company’s Federal income taxes. The technique of 
evasion used creates the possibility of Government tax payments to 
the company in excess of its actual taxes. 

6. Certain concessions which were made during the hearings re- 
sulted only because of constant and continuous probing and protesting 
on the part of members of the Joint Committee on Atomic Energy. 
The minority strongly believes that further concessions in the public 
interest could have been obtained if the hearing had not been abruptly 
ended. 

This contract is a subterfuge to use the Atomic Energy Com- 
mission—a national defense agency—as a broker to buy power for 
civilian, industrial use under the legal fiction of “replacement.” 

8. The contract is virtually risk free. The Government contract, 
unless canceled, offers the Dixon-Yates Co. a guaranteed market for 
25 to 45 years representing a total outlay of public funds of some 
$519 million; pays the company’s taxes, provides replacements for 
wornout machinery, guarantees large cancellation payments in the 
event of termination, contains numerous other provisions protective 
to the company, and presents the company with a plant almost debt 
free and in efficient operating condition at the end of the contract 
period. What a far cry from free enterprise. 

9. The whole structure of the contract is built upon a minimum 
return of 9 percent on equity invested, and this after taxes. The 
maximum return after taxes under the contract is allegedly set at 
11 percent, but profits from outside sales and the residual value of the 
plant after the contract expires could soar far above this ceiling. The 
company is allowed to use earnings in good years as a cushion to make 
up for those in bad years before splitting excess earnings with the 
Government. 

10. Cancellation of the contract by the Atémic Energy Commission 
would enable the company to take full possession of the plant in 8 or 
9 years and charge higher rates to consumers thereafter. 

1. The contract carries no performance guaranty and the Govern- 
ment’s recourse in the event the company fails to live up to its con- 
tractual obligations is uncertain. 
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The Bureau of the Budget overstepped its legitimate authority 
as an arm of the Executive Office and improperly intervened in the 
activities of the Atomic Energy Commission, an inde pendent agency. 
Remedial legislation may be needed to prevent a repetition of this 
wrongful assumption of authority and to confine the activities of the 
Bureau of the Budget to its legitimate sphere. 


RECOMMENDATIONS 


ree minority makes the following recommendations: 

That the Atomic Energy Commission take appropriate steps to 
withdrer from or cancel the so- called Dixon-Yates contract, since it 
is inimical to the public interest. 

That the Congress investigate the role played by the Bureau of 
the Budget in the Dixon-Yates negotiations. 

Caru T. Duruam. 
Cuet HouiriE.p. 
MELVIN PRICE. 

Pauu J. Kivpay. 
Ricwarp B. Russe. 
CLINTON P. ANDERSON. 
JoHN O. PAsToRE. 
ALBERT GORE, 
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INTRODUCTION 


The undersigned committee members believe that the so-called 
Dixon-Yates contract is prejudicial to the public interest. We regret 
that the committee majority during the 83d Congress endorsed the 
contract by granting a waiver of the 30-day review period prescribed 
in the Atomic Energy Act of 1954. 

Our eee are presented in this report. We believe they are 
fully justified by the record and by the whole context of events in 
which the contract was conceived and matured. 

At the outset we note that the committee was called upon to decide 
the technical question whether it should heed the request of the 
Bureau of the Budget and the Atomic Ene rgvy Commission to waive 
the 30-day review period and permit the parties to proceed with the 
execution of the contract. 

To make such a determination it was decided that the committee 
must know more about the nature and terms of the contract itself. 
Therefore, in public hearings, the chairman instructed the Govern- 
ment witnesses to present testimony both as to the case for waiver 
action and the substantive terms of the contract. Outside witnesses 
were permitted to do likewise or to submit statements for the record. 

In keeping with the testimony presented, our report is addressed 
not only to the technical issue of committee waiver action, but to 
contract terms and to fundamental issues involved in the whole 
Dixon-Yates deal. 

The public hearings were instrumental in exposing many weaknesses 
in the contract and in effecting a few last-minute improvements. 

Some members of the committee minority felt that, considering all 
the time and effort devoted to this contract and the stubborn insistence 
of the administration that it be consummated, our duties would be 
discharged in striving for improvements, in making the best of a bad 
situation. 

Others felt that no amount of patchwork on terms and conditions 
would make up for the faulty premises on which the contract is 
founded. 
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We of the minority were agreed, however, that the contract still is 
seriously deficient in protecting the public interest; that the committee 
hearings were incomplete; and that the committee majority was ill- 
advised to execute a waiver of congressional review before the new 
Congress met. 

Notre oN DocuMENTATION 


This report is based mainly on the hearings held by our committee 
in November 1954, preceded by hearings in June, when revisions in 
atomic energy legislation were being considered. 

In view of the incomplete state of the record, we have sought addi- 
tional data by examining public records and sworn testimony before 
other committees of the Congress and the Securities and Exchange 
Commission. 

For convenience in citing the sources and numerous page references, 
this report will use roman numerals to identify the main sources and 
will simply note the numeral in the text of the report, followed by the 
page number. 

Thus our recent committee hearings will be denoted as I and the 
page number will follow, for example (I, 634). 

The following sources are referred to by roman numeral: 

I. Joint Committee on Atomic Energy, hearings on utility 
contract between Atomic Energy Commission and Mississippi 
Valley Generating Co., 83d Congress, 2d session, November 19: 54. 

II. Joint Committee on Atomic Energy, hearings on 8. 3323 
and H. R. 8862, to amend the Atomic Energy Act of 1946, part IT, 
83d Congress, 2d session, June 1954. 

III. Securities and Exchange Commission, proceedings in the 
matter of Mississippi Valley Generating Co., Middle South Utili- 
ties, Inc., The Southern Co., Docket No. 70-3319, December 
1954, 

IV. Senate Committee on the Judiciary, hearings by a Sub- 
committee on Power Policy, Dixon-Yates Contract, part 2, 83d 
Congress, 2d session, September—October 1954. 


Part 1. Commitrrer Herarincs INADEQUATE 


The committee majority called a halt to public hearings on the 
Dixon-Yates contract before all key witnesses were heard and before 
all important facts were elicited. 

Toward the close of the hearings, a committee member solicited 
from Lewis L. Strauss, Chairman of the Atomic Energy Commission, 
an opinion whether sufficient witnesses had been heard and all pe rti- 
nent facts brought out. Mr. Strauss said that although he had not 
attended all the hearings, “they seem to have covered the subject 
very thoroughly” (I, 691). 

We regret that the committee majority during the 83d Congress 
acted in accord with Mr. Strauss’ advice. There are many gaps in 
the record. Since the Dixon-Yates deal involves the outlay of more 
than one-half billion dollars in public funds to a single company for 
the next 25 years, we believe the committee had an obligation to 
make a full inquiry and a comprehensive report to the Congress and 
the public. 
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ORIGIN OF DEAL OBSCURE 


The precise origin of the Dixon-Yates deal still is obscure. We tried 
vainly to find out from Rowland R. Hughes, Director of the Bureau 
of the Budget, and from Atomic Energy Commission officials, exactly 
who was responsible for the Dixon-Yates scheme in the first mstance. 

Mr. Hughes and Mr. Strauss, both early participants, took refuge 
in a kind of collective anonymity. They ventured the observation 
that the plan emerged from many discussions and conferences rather 
than as a specific proposal ( (I, 81, 221). 

Kenneth D. Nichols, General Manager of the Atomic Energy Com- 
mission, first heard about the idea ‘‘some time in December’ of 1953 
He denied that it originated in the Atomic Energy Commission, saying 
that it was conveyed to AEC by Joseph M. Dodge, then Director of 
the Bureau of the Budget, and by Mr. Hughes, then Deputy Director 
(I, 218, 220). 

Mr. Dodge, who evidently set the Government machinery in motion 
which led to the Dixon-Yates contract, was not called as a witness 
before the committee. 

At a meeting of December 2, 1953, called by Mr. Dodge and at- 
tended by Mr. Strauss and Walter J. Williams, then Deputy General 
Manager of the Atomic Energy Commission, Mr. Williams offered 
to enlist the services of J. W. McAfee, president of Union Electric 
Co. and of Electric Energy, Inc., in getting private utilities to provide 
power to the Atomic Energy Commission in place of that supplied 
by the Tennessee Valley Authority (I, 922). 

Mr. Williams explored with Mr. McAfee alternative ways and 
means of curtailing TVA operations (I, 929, 930). Neither of them 
was called before the committee to explain under oath his part in 
the Dixon-Yates deal. 


DIXON-YATES NOT CALLED 


What role did Messrs. Dixon and Yates themselves play in the 
origin and development of this transaction? We have only the ver- 
sion of several Government witnesses before our committee. Neither 
Mr. Dixon nor Mr. Yates was called to the witness stand, though 
both, attended by counsel, were in the hearing room for a considerable 
part of the time. 

The records which the Bureau of the Budget and the Atomic 
Energy Commission released on August 21, 1954, concerning the 
Dixon-Yates affair, make only cursory mention of Anthony G. Seal, 
vice president of Ebasco Services, Inc., a service subsidiary of Electric 
Bond & Share Corp. (In fact, his name appears only a few times 
and only in the Bureau of the Budget document.) By his own testi- 
mony before the Securities and Exchange Commission, Mr. Seal 
was a key participant in the early negotiations; he described his 
contribution as “in the economic, contrac ctual and business concepts”’ 
at the instance of his client, Mr. Dixon (III, 1095). 

The involvement of Mr. Seal and his organization, Ebasco Services, 
are discussed again at a later point in this report. We mention it 
here because the Bureau of the Budget and the Atomic Energy Com- 
mission gave us no inkling of Mr. Seal’s active role, and our record 
does not have the benefit of his testimony. 
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Apart from leaving in obscurity the origin of the Dixon-Yates deal, 
the hearings do not resolve satisfactorily other important matters. 

The parties signatory to the Dixon-Yates contract are a newly 
organized private utility, known as Mississippi Valley Generating 
Co., and the Atomic Energy Commission, but the contract contem- 
plates that the Tennessee Valley Authority will take and distribute 
the power to be supplied from the company’s plant. Successful exe- 
cution of the contract would depend on certain agreements to be 
reached between AKC and TVA. These agreements, extremely 
complicated in nature, have not yet been reached. 


FULL TVA VIEWS LACKING 


Brig. Gen. Herbert D. Vogel, recently appointed Chairman of TVA, 
presented to the committee a one-page statement purporting to pre- 
sent the views of the other two members of the TVA Board along 
with his own. As the prospective recipient of the power, the TVA is 
the Government agency most directly affected by the Dixon-Yates 
arrangement. Yet General Vogel, when asked whether the TVA 
Board would have voted to approve the contract, testified (1, 327) 

I would have no knowledge of that, sir. We have never discussed it, and we 
have never gone on the premise that it was our business to control this contract. 

Before his appearance, General Vogel had received a statement pre- 
pared by the two other members of the TVA Board, Harry A. Curtis 
and Raymond R. Paty. Although pledged by our ‘committee chair- 
man to present the views of the TVA Board, even divergent ones (I, 
313), General Vogel did not submit the statement of his colleagues, 
nor did he convey the substance of their views. 

The statement of Messrs. Curtis and Paty later was placed in the 
record by Senator Gore (I, 428-429). 

We believe that these members of the TVA Board should have been 
called before the committee to present sworn testimony. Published 
documents disclose that Mr. Curtis, in correspondence with the 
Bureau of the Budget and AEC, voiced strong objections to certain 
aspects of the Dixon-Yates proposal and made serious charges about 
the conduct of AEC toward TVA (I, 12, 274, 836). <A full ; airing of 
these differences would have assisted the committee in evaluating the 
complex issues involved in the Dixon-Yates contract. 

Gordon R. Clapp, General Vogel’s predecessor in office, likewise 
voiced strong criticisms of the Dixon-Yates proposal and made serious 
charges about the conduct of the AEC in testimony before a subcom- 
mittee of the Senate Judiciary Committee (IV, 567 ff.). Although 
Mr. Clapp’s term of office expired in May 1954, before the Dixon- 
Yates proposal became a signed contract, his expert knowledge of 
TVA power problems and his appraisal of the early developments in 
the Dixon-Yates negotiation would have helped to complete the 
record. 

We take note later of portions of Mr. Clapp’s testimony before the 
Senate Judiciary subcommittee, 


OTHER DATA LACKING 


Our committee hearings were inconclusive with regard to flood 
hazards at the site selected for the Dixon-Yates plant. Since the 
Government, under the terms of the contract, would be obligated to 
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share substantially in increased construction costs and to continue to 
make large payments for power even if the plant were shut down 
because of flooding, this factor is extremely important. 

Army engineers’ correspondence placed in the record and testimony 
by AEC officials have created misunderstandings as to the jurisdiction 
and role of the Corps of Engineers in connection with the Dixon-Yates 
site. It is our view that responsible officers of the corps should have 
been called before the committee to present sworn testimony explaining 
their position and giving expert advice on flood hazards. 

Although the Bureau of the Budget and the Atomic Energy Com- 
mission, in analyzing the Dixon- Yates proposal, relied heavily for 
technical advice on a Federal Power Commission official, it appears 
that another FPC official, coequal in position and experience, had 
serious misgivings about the terms of the Dixon-Yates contract. 
The views of the latter were presented to the committee secondhand 
by FPC Chairman Jerome J. Kuykendall. Additional memoranda 
by the two men holding the opposing views later were placed in the 
record (I, 190 ff., 206 ff.). 

We believe, however, that the committee should have had the 
benefit of sworn testimony by experts in the Federal Power Commis- 
sion on both sides of the Dixon-Yates matter. The record indicates 
that the FPC itself gave only cursory attention to ic. 

Since the contract contains contingent or provisional features 
dependent upon rulings by the Securities and Exchange Commission 
and the Internal Revenue Service of the Treasury Department, we 
believe that representatives of those agencies should have been 
called to explain their respective responsibilities under the contract 
and to give the committee the benefit of their expert knowledge. 

Finally, we believe that other persons who so requested, should 
have been given an opportunity to appear before the committee. 
Walter von Tresckow, who appeared in the role of a potential com- 
petitor to the Dixon-Yates group, stated in a written communication 
to the chairman that he attended committee sessions for a week, 
waiting in vain to testify (I, 781). The hearings were cut off without 
his sworn testimony. 

Congressman Holifield offered a resolution in committee to continue 
the hearings by calling additional designated witnesses. The then 
committee majority voted down the resolution for further hearings 
and proceeded instead to pass a waiver resolution. 

The hearings, though incomplete, brought to light many defects in 
the Dixon-Yates contract and induced last-minute revisions despite 
repeated insistence by Government officials that the contract was in 
final and acceptable form. Completion of the hearings might well 
have brought further improvements, or alternatively, shown more 
clearly why the present contract is untenable. 


Part 2. Watver Action UNWARRANTED 


The committee majority was ill advised to waive congressional 
review of the Dixon-Yates contract while the Congress was not in 
session. The waiver action is legally questionable and in any case 
handicaps the newly elected Congress by presenting it with some- 
thing in the nature of a fait accompli, bearing the stamp of approval 
by an important and respected committee. 


ce iB lta nt rts 


ee 





WAIVER ACTION BY JOINT COMMITTEE ON ATOMIC ENERGY 27 


This is not to say that the new Congress is estopped from taking 
action against the Dixon-Yates contract, whether by committee rescis- 
sion of the waiver resolution, formal resolution of the whole Congress, 
outright repeal of the authorizing legislation, or restrictions on appro- 
priations. Congress could, if it wished, approve the Fulton steam 
plant as an alternative method of supplying electric power in the 
Memphis area or authorize the TVA to sell bonds for financing addi- 
tional power facilities. 

Nevertheless, the waiver action of the then committee majority 
gave the contracting parties a go-ahead signal and invited the assump- 
tion of obligations which could only make more difficult subsequent 
action by the Congress. 

We believe that the spirit, if not the letter, of the Ferguson-Ervin 
amendment (sec. 164 of the Atomic Energy Act of 1954) indicated 
committee review of the contract while the two Houses of Congress 
are in session. 

LEGISLATIVE REQUIREMENT UNCLEAR 


As it stands, the wording of the amendment is ambiguous. The 
committee is not limited specifically to waiver action only during a 
congressional session. However, the fact that the amendment spells 
out the requirement that the 30-day waiting period must take place 
during a session of Congress suggests that the prevailing sentiment 
was to afford possible action by the whole Congress. Otherwise the 
amendment could have simply prescribed a 30-day review period by 
the committee without reference to any congressional session. 

During the Senate debate on this portion of the atomic energy bill, 
Senator Bush, in fact, suggested action along the line of requiring 
the submission of the contract to the committee without reference to 
Congress being in session. The Senator was concerned that an early 
adjournment of the Congress might cause a 6 or 7 months’ delay in 
the execution of the contract if it had to wait for the new Congress. 

Senator Ervin rejoined that he was not concerned about a time lag 
because he believed that private enterprise could do in 1955 what 
it could do in 1954. Senator Bush’s suggestion was not acted upon 
(Congressional Record, July 20, 1954, daily edition, p. 10594). 

It is true that during the Senate debate the question was posed 
directly whether the committee could waive the review period while 
Congress was not in session. Senator Ervin, in response to the ques- 
tion “posed by Senator Ferguson, answered in the affirmative, saying 
that that was his ‘“‘personal interpretation,’’ which ‘may be different 
from that of a court which decides a case” (ibid., p. 10593). 

The possibility of ensuing litigation over this phase of committee 
action was highlighted by the legal arguments presented against 
waiver. 

UNSIGNED CONTRACT QUESTIONED 


A preliminary argument was raised by committee members them- 
selves in the course of the hearings. The contract presented to the 
committee had not yet been signed. Could the committee waive the 
30-day waiting period for an unsigned contract when the section of 
the law applying to the review period (sec. 164 of the Atomic Energy 
Act of 1954) refers to a “contract * * * entered into by the Com- 
mission’’? 
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William Mitchell, General Counsel of the Atomic Energy Commis- 
sion, acknowledged that the matter was not free from doubt. How- 
ever, he expressed the opinion that the committee could act on the 
ground that the specific portion of the language authorizing committee 
waiver of the 30-day period referred to a “proposed contract.” 
Waiver under such circumstance would bar further changes in the 
proposed contract unless it were resubmitted to the committee (I, 239, 
240). | 

Mr. Strauss stated that the contract was unsigned because he had 
promised Congressman Holifield in previous hearings that no contract 
document would be signed until the committee had an opportunity to 
review it. He offered to call a hurried meeting of the Atomic Energy 
Commission and obtain an executed contract for submission to the 
committee (I, 214, 241). 

Thereupon the committee decided to continue its hearings while 
waiting for a signed contract from the Atomic Energy Commission. 
A resolution by Senator Pastore opposing signature (I, 440) was voted 
down. The signed contract, with related documents, was presented 
a few days later (I, 253, 254, 295, 571, 572). 

The placement of a signed contract before the committee did not 
dispose of all of the legal uncertainties. 


OTHER LEGAL QUESTIONS RAISED 


Congressman Kilday, a member of the committee, earlier had raised 
a fundamental question whether the Congress could delegate to a 
committee its legislative function in the sense of allowing the com- 
mittee to dispose of a legislative matter when the Congress was not 
in session. He pointed particularly to the wording of the Ferguson- 
Ervin amendment which permits the committee to ‘‘waive the con- 
ditions of or all or any portion of such thirty-day period” (I, 106-107). 

The word “such,’’ Congressman Kilday noted, is tied to the 30-day 
period, indicating waiver action could be taken only when Congress 
is in session (I, 110). 

The same point was raised by Joseph Volpe, Jr., former General 
Counsel of the Atomic Energy Commission, appearing as counsel for 
the Governor of Tennessee and others (I, 301). 

Our committee chairman maintained that the phrase “conditions 
of’’ in the proviso for committee waiver was intended to permit waiver 
of just such a “condition’’ as Congress being in session (I, 308). 

Since the wording of the waiver proviso iv section 164 of the Atomic 
{nergy Act of 1954 is identical with that in sections 51 and 61 relating 
to committee review of AEC determinations of special nuclear and 
source material, a discussion of the legislative intent regarding the 
particular phraseology would take us far afield. We note here that 
questions of legal interpretation of the proviso have been raised and 
have not been resolved. 

The committee’s authority to waive the congressional review period 
was challenged on still other grounds. 


PRIOR SEC ACTION PROPOSED 


Mr. Volpe maintained that it would not be appropriate for the 
committee to act before the Securities and Exchange Commission had 
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fully explored in a judicial capacity the legal questions whether the 
formation of the new Dixon-Yates company and the proposed seecuri- 
ties transactions would comply with the Public Utility Holding 
Company Act. By acting on the waiver issue the committee would 
have no way of knowing whether SEC approval (a condition precedent 
to an effective contract) would be obtained or on what conditions 
(I, 304-306). 

Mr. Strauss and Mr. Mitchell questioned the authority of the SEC 
to act without a waiver from the committee (I, 595, 692). The SEC 
Chairman, Ralph H. Demmler, indicated before another committee 
that he expected our committee to act before his agency would 
(IV, 419). 

Congressman Abernethy testified on this point (I, 532): 

It has been suggested that the company cannot initiate proceedings before SEC 
until this committee takes action to waive the 30-day waiting period. In my 
opinicn, such a position cannot be legally supported and I suggest that this com- 
mittee explore this aspect of the problem immediately. 

The committee majority executed a waiver without resolving this 
question. 

We see nothing in the terms of the contract or in the applicable 
legislation which would have barred SEC proceedings independent of 
any action by the committee. It is apparent to us that the Atomic 
Energy Commission and other sponsors of the Dixon-Yates contract 
sought committee waiver action as bargaining leverage with the SEC 
and possibly other regulatory agencies. Mr. Strauss acknowledged 
as much in reply to a question from Senator Gore (I, 594-595): 

Senator, I think there are a number of hurdles, among which, and chief among 


which is the action or attitude of this committee toward the contract. That is 
before the company spends more money. 


Similarly, Mr. Nichols testified that committee waiver “would clear 
the way, I think, to make it easier for the SEC to go ahead.”” When 
Senator Gore asked him to confirm the point that the AEC request 
for waiver was made not so much to save time as to help the SEC 
application, Mr. Nichols replied: “It might have some effect of that 
type” (I, 593-595). Mr. Mitchell testified to the same effect (I, 692). 

A series of legal questions was raised concerning the committee’s 
right to waive a contract, the terms of which allegedly were in conflict 
with the term ‘‘replacement”’ contained in section 164 of the Atomic 
Energy Act of 1954 (I, 301 ff., 334, 698). We-do not attempt to 
summarize all these complex issues here. The legislative setting of 
the term “replacement”’ is considered later in this report (pt. 5). 


LACK OF AEC-TVA AGREEMENTS SCORED 


Involved in these issues is the question whether a contract properly 
could be consummated before effecting necessary agreements or 
contractual arrangements with TVA as the recipient of the power from 
the Dixon-Yates plant. 

As stated by Kelly Hammond, attorney representing rural electric 
cooperatives in Mississippi (I, 697-698) : 


Moreover, the AEC cannot utilize power delivered by this power-trust combine 
at the middle of the Mississippi River unless a satisfactory contract can be cor- 
sumated with TVA. At this point, we have a two-legged stool. 
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Messrs. Curtis and Paty of the TVA Board also hold the view that 
arrangements between the AEC and TVA should be concluded before 
the contract is made (I, 428-429). 

Messrs. Strauss and Nichols, on the other hand, expressed the belief 
that committee waiver action would help the AEC in negotiations 
with the TVA (I, 691). In Mr. Nichols’ words (I, 658) 

As a construction engineer I have always found you tackle the problem that is 
going te be the control and try to get it underway and then pick up the rest of 
your deais at a more leisurely pace. 

The agreements to be negotiated between the two Government 
agencies admitte dly are c omplex and time consuming; the »y have given 
rise at times to sharp dispute and are far from being resolved. It is 
apparent to us that, as in the case of the SEC application, the AEC 
sought committee waiver action as bargaining leverage to bring 
TVA into line. 

We cite in this connection the testimony of Senator Hill who, after 
recounting AEC efforts to promote the Dixon-Yates program, stated 
(I, 539): 

In the light of this history, it occurs to me that the request by AEC for waiver 
may be prompted, not by the concern for the power requirements of the TVA 
area in 1957, but by a desire on the part of AEC to have the advantage of this 
committee’s implied approval in the negotiations with TVA upon which the per- 
formance of this proposed contract before you must depend. The performance 
of this contract is absolutely dependent upon these negotiations between AEC 
and TVA, and those negotiations have not, as we know, yet been concluded. Foi 
2 months these negotiations between AEC and TVA have been in progress. That 
AEC should request a waiver with respect to its contract with MVGC before the 
negotiations with TVA are concluded is a most disturbing sign to those of us who 
have watched this matter from the beginning and who are concerned with the 
future of TVA. 


LEGAL QUESTIONS UNRESOLVED 


The legal questions about the propriety of committee waiver action 
were raised by opponents of the Dixon- Yates contract. Our function 
in this report is not to attempt to resolve them. It is enough to 
recognize that they exist, and because the ‘requested waiver action 
was not free of them, we believe the committee would have been wise 
to defer action until the 84th Congress convened. 

Indeed, as one witness suggested, the committee could have re- 
quested legislative clarification so that future committee action on 
certain matters committed to our jurisdiction could rest on a firmer 
legal bs ASIS (I, 301) 

Those of the committee m: jority who were not disposed to see any 
legal obstacles agreed, at least, that the Budget Bureau and the 
Atomic Energy Commission should have compelling practical reasons 
to support a waiver action by the committee (I, 110). After all, as 
Senator Pastore pointed out, if the committee waived indiscrim- 
inately, the provision for the waiting period would have had no 
justification in the first place (I, 41) 

It was surprising to us, therefore, that the then committee majority 
executed a waiver without a single good reason, in our judgment, 
being advanced by the Government witnesses. 

We have noted already the evident desire of the Government 
sponsors of the Dixon-Yates contract to obtain committee waiver 
action as a strategic instrument in dealing with the SEC and TVA. 
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This aim was not presented, of course, as an official reason for the 
waiver request. What were the official reasons? 


WAIVER TIED TO POWER NEEDS 


By joint letters dated August 18, 1954, to the committee chairman, 
Messrs. Hughes and Nichols formally requested the committee to 
waive the 30- day statutory review period, relying mainly on the 
argument that the President’s budget message (January 21, 1954) 
contemplated that additional power from private sources would be 
available by the fall of 1957 (I, 839, 966). 

In the light of almost a year of discussion and negotiation paving 
the way for the Dixon-Yates contract, the request for waiver action 
seems hollow indeed. 

Budget discussions for fiscal 1955 started in the fall of 1953. ‘The 
administration had a whole year to plan for 1957 power requirements. 
In the aforementioned budget message the President had included 
this statement (I, 16); 


In the event, however, that negotiations for furnishing these load requirements 
for the Atomic Energy Commission from other sources has not been consum- 
mated as contemplated or new defense loads develop, the question of starting 
additional generating units by the Tennessee Valley Authority will be recon- 


sidered. 
TVA REQUEST IGNORED 


Added units for TVA were not considered. AEC and the Budget 
Bureau kept pounding away on the Dixon-Yates deal. Their argu- 
ment before the committee regarding TVA power needs in 1957 was 
characterized by Senator Hill in the following testimony (1, 538-539): 

I should find that argument more persuasive, Mr. Chairman, had these same 
witnesses come before you with a record of concern about meeting those power 
requirements. The contrary is true. In 1953 the Bureau of the Budget refused 
to endorse the request of the TVA Board for the capacity the Budget now admits 
is urgently required. The Budget said then—and, as I understand it, on the basis 
of advice from private utility consultants—that TVA had overestimated the load 
it was likely to have by that date. They lost 1 complacent vear discovering that 
TVA power-load estimates are dependable forecasts. 

That did not end delay. The record shows that the Bureau of the Budget and 
AEC began the leisurely courtship of Mr. Dixon and Mr. Yates in December of 
1953, a courtship concluded with the alliance announced in mid-June and the 
contract now before you. Six long months passed in conference and negotiation 
with private power companies, and there is nothing in the record of those months, 


as disclosed by the selected documents made available by the Bureau of the 
Budget on August 21, which reveals any genuine concern for TVA or the area it 
serves. 

Mr. Hughes testified that the 1957 power supply had been an urgent 
matter from the very beginning. If the need was so urgent, Congress- 
man Price inquired, why didn’t the Bureau support the Fulton steam- 
plant proposal? Mr. Hughes, the advocate of urgency, replied: “The 
quickest way may not alw: ays be the best way”’ (I, 81). 


HUGHES’ INFORMATION SECOND-HAND 


For one who had been so intimately associated with the Dixon- 
Yates scheme, Mr. Hughes was a singularly uninformed witness. He 
admitted that he had no firsthand information on the power needs 
in the TVA area (I, 42). He referred several times to a letter which 
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Mr. Clapp, as TVA Chairman, had written to the Bureau a year ago, 
stating that an increase of 500,000 to 600,000 kilowatts of power in 
the TVA area was essential to prevent a catastrophe in 1957 (I, 
19, 42). 

This old letter apparently was the mainstay of the administration 
case for waiver. It was cited not only by Mr. Hughes, but by Mr. 
Strauss (I, 690-691) and General Vogel (I, 315), and it was offered 
for the record of the SEC proceedings by counsel for Mr. Dixon as 
evidence of TVA’s need for Dixon-Yates power in 1957 (III, 95. 
For text of letter, see I, 822-823). 

It is not our purpose to appraise the validity of Mr. Clapp’s 1953 
forecast of TV.A’s power needs 4 years hence. Indeed, the fact that 
the Joint Committee on Atomic Energy is asked to pass on TVA 
power needs shows how far afield the Atomic Energy Commission 
has strayed from its primary functions. 

However, we note that Mr. Clapp’s letter was written on the basis 
of assurance from Mr. Hughes ‘‘that the Bureau would either carry 
through very promptly the proposed arrangements with AEC for 
release of load (to TVA) or submit a supplemental estimate for 
TVA” (I, 822-823). 

The unseemly haste of the Bureau of the Budget a year later to 
get the Dixon-Yates plant underway stands in sharp constrast to 
the many months in which TVA was left in a position of uncertainty 
as to new construction while numerous conferences, lengthy discus- 
sions and protracted negotiations were undertaken with the Dixon- 
Yates combine. 


MEMPHIS POWER NEEDS MISREPRESENTED 


The Fulton steam plant, which TVA had proposed and the Bureau of 
the Budget had rejected, was intended to supply 450,000 kilowatts of 
capacity in the Memphis area by 1957. The Dixon-Yates plant would 
require TVA to accept 600,000 kilowatts in that area. Evidently a 
large surplusage would have to be transmitted by TVA from Memphis 
to other load centers. 

From the testimony presented by Memphis city officials (I, 429 ff., 
476 ff.) it appears to us that the representations by AEC and the 
Bureau of the Budget of a power shortage in the TVA area in 1957 do 
not portray accurately the power needs in the Memphis area where 
the Dixon-Yates power is to be delivered. 

The Government witnesses, instead of relying on a dated forecast 
by the former chairman of TVA, should have studied the most 
recent information at hand. Data submitted to the committee at the 
request of Congressman Hinshaw, by Mr. Hughes himself, show that 
estimated 1957 demands for TVA power have decreased substantially 
over forecasts of a year ago (I, 72-73). 


STRAUSS’ INFORMATION SECOND-HAND 


Mr. Strauss, in pleading the case for waiver action, was no better 
informed than Mr. Hughes on TVA’s future power needs. The follow- 
ing colloquy is illustrative (I, 691): 

Representative VAN ZANpT. As I understand the supply of power for Memphis 


will be in danger in 1957 unless the committee does take action on the requested 
Waiver. 
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Mr. Srravss. Yes, sir. That is not a representation of the Commission 
because we have no firsthand knowledge. 

The only firsthand information that Mr. Strauss volunteered on 
power needs was that the Ouk Ridge atomic installation required some 
100,000 additional kilowatts. That alone, in his opinion, was sufficient 
justification for committee waiver of the review period and an early 
start on construction of the Dixon-Yates plant (1, 9). 

As Congressman Durham brought out at the hearings, the additional 
Oak Ridge requirement has no bearing on the matter. Mr. Nichols 
testified that the increased load for Oak Ridge would be required start- 
ing this year and that it would be supplied by TVA through purchases 
from other utilities (1, 175). 

Additional power for Oak Ridge had been a subject of discussion 
back and forth between AEC and TVA during all the months that the 
Dixon-Y ates deal was being worked out. R.A. Kampmeier, assistant 
power manager for TVA, had testified before our committee earlier 
than the Bureau of the Budget gave TVA ‘‘no opportunity to develop 
an orderly plan for supplying that power’ (II, 1043). 

Only by the devious and convoluted reasoning by which the AEC 
has sought to justify the Dixon-Yates contract is 100,000 kilowatts at 
Oak Ridge today tied up with 650,000 kilowatts at West Memphis, 
Ark., in 1957. 

The paucity of Mr. Strauss’ testimony on the case for committee 
waiver action, and his repeated reliance on the unverified statements of 
subordinates, evoked a reminder that he was now, by statute, the 
official spokesman of the Atomic Energy Commission. Mr. Strauss 
acknowledged that he ‘‘may have overlooked making as strong a case as 
could be made for the immediate processing of this contract’’ (1, 910). 

While Mr. Strauss’ case was weak, by his own admission, his agency 
did not lack enterprise and foresight in getting the legislative action 
for waiver underway. Mr. Nichols credited the Atomic Energy Com- 
mission with originating the idea for inserting a provision in the Atomic 
Energy Act of 1954 permitting the committee to waive the congres- 
sional review period (I, 94). 

Almost 3 weeks before the atomic energy bill was signed into law, 
he recommended to Mr. Strauss that waiver action be initiated 
(I, 964). Formal letters of request to that effect were sent to the 
committee by Messrs. Nichols and Hughes 12 days before the 
President signed the Atomic Energy Act (1, 839, 966). 


VOGEL TESTIMONY MEAGER 


If Mr. Strauss’ case for committee waiver action was threadbare, 
what shall we say of General Vogel’s testimony? Mr. Hughes had 
told the committee he relied on experts like General Vogel as to the 
urgent need for constructing the Dixon-Yates plant (I, 42). 
General Vogel, barely 2 months in his new job, read a 1-page state- 
ment in which the case for waiver action was contained in 2 conclud- 
ing sentences (I, 315): 

Now, I state that I believe personally that the best interests of all concerned will 


be served if construction is allowed to begin promptly. Unless the 30-day waiting 
period is waived, construction could not begin until next spring. 


General Vogel made his conclusion “personal’’ to indicate that it 
was not shared by the other members of the TVA Board. 
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WAIVER TIED TO WEATHER CONDITIONS 


Aside from the main argument that TVA power needs must be met 
in 1957 by Dixon-Yates, documented by quotation of a phrase from 
Mr. Clapp’s letter to the Budget Bureau in December 1953 the 
administration rested its case for waiver on the weather. Mr. Hughes 
advised our committee chairman in his letter of August 18, 1954, that 
“construction of levees and foundations this fall, under favorable 
weather conditions, will avoid construction difficulties and added 
costs from possible high river conditions next spring.’”’ Therefore he 
thought it “important that construction be initiated as soon as pos- 
sible,”’ and he requested committee waiver action (I, 839). 

When Senator Pastore asked for further information about the 
weather and asserted power shortage, Mr. Hughes said: 

I have not gone into the dangers except to hear reports from people of com- 
petence, and from my own general judgment I can realize that that is the situation. 

He identified the AEC, General Vogel, and Mr. Clapp as the source 
of his information (I, 42). More to the point, but not mentioned by 
Mr. Hughes, was the fact that the Dixon-Yates company was pressing 
for quick action. As stated by Mr. Dixon to Mr. Hughes in a sub- 
sequent letter (I, 1009): 

The proposal was submitted with the understanding that there was an urgent 
need for power at the earliest date and the estimated cost of facilities on which 
the rate structure is based envisioned early completion of negotiations and initia- 
tion of construction so the necessary foundation work and other appurtenant 
structures could be completed during low water conditions on the Mississippi 
liver. 


WAIVER ARGUMENTS TRANSPARENT 


In this review of the Government case for committee waiver action, 
we are struck by the utter transparency of the arguments and the 
complete lack of perspective by the Government witnesses. To 
quote Mayor Frank Tobey of Memphis (I, 480): 

If this plant is built, it is expected to be good for over a quarter of a century. 
Can 30 days be so very important to so few? 

Committee hearings on the waiver request were held during the 
first 2 weeks of November 1954. Had the committee withheld action 
on the waiver request, the prescribed review period would have run 
during the first month of the new Congress. Considering all the 
other conditions required to be met before the contract could become 
effective and construction could get underway, the administration 
efforts to force hasty action by the committee on the Dixon-Yates 
deal have no justification whatever. We deplore the fact that the 
then committee majority acceded to the waiver request. 


-CASE AGAINST WAIVER SUMMARIZED 


We summarize here the more important reasons why the waiver 
action was an empty gesture so far as the saving of time on construc- 
tion is concerned. 

(1) The Dixon-Yates company signed the contract on the condition 
that either party could withdraw by February 15, 1955 (I, 1009). 
The 30-day review period, without waiver action, would have expired 
before the date of optional withdrawal. 
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(2) Regulatory approval by the Securities and Exchange Com- 
mission has not yet been obtained. The Dixon-Yates company 
applied for SEC approval of common stock issue and acquisition by 
the sponsoring companies. Intervening parties are opposing the 
request. An SEC decision is not likely before February 1955. 

Separate SEC proceedings on the debt financing of the Dixon- 
Yates plant, not yet initiated by the company, will take additional 
time. Representations to the committee by Mr. Nichols and Mr. 
Hughes that SEC would complete action before 1955 (I, 892-893) 
were unrealistic and unwarranted. 

(3) At the time of the committee hearings, there were no detailed 
engineering plans and drawings for the Dixon-Yates plant. These 
plans and “drawings would take more time than the review period, 
as Senator Anderson pointed out (I, 147). 

Some preliminary work already had been done, and Mr. Mitchell 
acknowledged that such work could go forward “for a certain length 
of time” without a final contract (I, 692). As noted above, com- 
mittee waiver by itself would not have made the contract effective. 

(4) Under ordinary conditions the first unit of power (exceeding 
200,000 kilowatts) from the new plant would be available in 32 months 
(I, 604). A 1-month review period at the beginning of 1955 would 
not necessarily prevent the supplying of power by the fall of 1957. 

(5) Nothing in the contract requires that the company complete 
the plant by the fall of 1957 or imposes any penalty for failure to 
perform. 

CONTRACT APPROVAL TIED TO WAIVER 


Although some members of the committee expressed the view that 
it was not the committee’s function to approve or disapprove the 
terms of the contract, the fact is that waiver of the review period was 
tantamount to approval. Indeed the President, in the course of the 
hearings, wrote a letter to the committee chairman which stated in 
part (1, 501-2): 

The administration plan, and all facts concerning its development, have been 
before the public for months. I hope that the Joint Atomic Energy Committee 
will give the plan, and the proposed contract to carry it into effect, the fullest 
consideration that the committee deems necessary. Jf, however, afler such con- 
sideration, the committee is of the opinion that the final contract terms are completely 
satisfactory, it would be clearly desirable and in the best interests of the people 
of the TVA area that any additional waiting periods be waived, so that construc- 
tion may begin as soon as possible and people in the TVA area may make their 
plans for the future. [Emphasis supplied.] 

Congressman Whitten suggested, in testimony before the committee 
that because the Dixon-Yates issue had become “too hot to handle,”’ 
the President was passing the responsibility to the committee, at the 
same time offering the committee “an easy way out of this thing.”’ 

By attaching to the waiver request the condition that the final con- 
tract terms be completely satisfactory, the President in effect said, 
according to Mr. Whitten: “Don’t do it until you are satisfied com- 
pletely” (I, 521). 


PRESIDENT’S ACTION ON WAIVER DESCRIBED 


The President’s actions on the waiver issue are worthy of review. 
At his press conference of October 28, 1954, he indicated that he 
expected a full congressional review of the Dixon-Yates contract. <A 
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correspondent for the St. Louis Post-Dispatch, Raymond P. Brandt, 
asked the President specifically whether he wanted a committee 
waiver of the waiting period. As reported in the New York Times 
of October 28, the following colloquy ensued (I, 48-49): 

Question. On that point, sir, do you wish the Joint Committee to waive that 
30-day period for inspection and have the contract——— 

Answer. No one had asked him to ask them to waive any period * * *, 

The President then went on to say that the Federal Power Com- 
mission had approved the contract and that it was “perfectly satis- 
factory” to TVA. He concluded with this comment: 

The Congress had the last word in the situation, and could go after it if they 
wanted to, so he felt that the Government was perfectly and splendidly protected. 

It is fair to infer from the President’s remarks that he did not then 
favor any action to preclude scrutiny by the full Congress and that 
he was not informed that the AEC and the Bureau of the Budget, 
more than a month before, had requested the committee to execute a 
waiver. 

Mr. Hughes was asked on the witness stand why the Bureau of the 
Budget had made the request which the President apparently neither 
knew about nor favored. Then this interchange took place (I, 48): 

Senator Pastore. Let me ask you this: Did you consult with the President 
before 

Mr. Hucuss. Yes, sir. 

Senator Pastorr. You made your own personal request? 


Mr. Hucues. Yes, sir. Answering you under oath, I have to say “Yes.” 
Senator Pastore. I won’t press it any further. 





After Mr. Hughes’ “‘personal request,”’ the President intervened in 
the hearings with the above-mentioned letter to Chairman Cole. Since 
the President conditioned his request for waiver action on committee 
approval of the contract terms as ‘completely satisfactory,” it is 
appropriate to comment on the physical task posed to the committee. 


INTOLERABLE CONDITION IMPOSED 


The Dixon-Yates contract is a lengthy and technical document, 
drawn up in the first instance by Dixon-Yates utility lawyers after 
many months of discussion and negotiation. As presented to the com- 
mittee, it comprised an introductory portion of “‘whereases,’”’ some 
70 sections in the body of the contract, and 3 appendixes. 

The constant redrafting of the contract over a period of several 
months made it virtually impossible, even for those committee mem- 
bers who had the time, to study the document in any final form. It 
could even be said that the frequent changes had the effect, if not the 
intent, of keeping the committee off balance and in the dark until 
the very last moment concerning the final provisions of the contract. 

Mr. Nichols, in requesting committee waiver action by his letter 
of August 18, 1954 to Chairman Cole, submitted the August 11 proof 
of the contract, which he described as ‘‘the sixth proof and * * * in 
substantially final form” (I, 966). He also said that an analysis of 
the contract would be submitted at an early date. 

Since that time the contract went through three more proofs; the 
one at the commencement of hearings was dated October 1. The 
AEC analysis was dated October 7. The purported analysis turned 
out to be a miscellany of statements, documents, and tables compris- 
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ing in excess of 120 processed pages. ‘There was no table of contents 
to provide ready reference. 

While it is doubtful that any member of the committee had time 
to digest this analysis in the few short weeks after it was presented, 
even cursory examination revealed that it was a self-serving docu- 
ment. It contained only the briefest summaries of various sections 
of the contract. It attempted to create the impression that the 
AEC had won numerous concessions from Dixon-Yates when, in 
fact, the basic elements of the April 10 proposal were still in effect. 

To one not acquainted with the ins and outs of utility financing, 
corporate taxation and the like, there was no inkling of the many 
concessions to the company written into the contract. 

When Mr. Nichols appeared to testify on the terms of the contract, 
he presented further changes in the October 1 proof (I, 83-84). 

In the course of the hearings Mr. Strauss resubmitted the contract 
under date of November 11 with the signatures of the contracting 
parties and appended documents, including an interpretative memo- 
randum, a supplemental letter contract on interim power, and cor- 
respondence and qualifying agreements between the Dixon-Yates 
company and AEC providing for an escape clause (I, 571-572). 

The final version of the contract contained additions and amend- 
ments resulting from critical testimony. 

In view of the mass of technical documents thrown at the committee 
with bewildering rapidity, it is doubtful if any member was in a position 
to decide whether the terms of the contract were ‘completely satis- 
factory” to him. The President imposed an intolerable condition 
in asking for waiver, and the then committee majority would have 
been better advised to take the “out’’ suggested in Congressman 
Whitten’s appraisal. 

Part 3. Accrss to Dixon-Yates Dara Limrrep 

Administration sponsors of the Dixon-Yates deal, from the President 
on down, have attempted to depict the arrangement, from beginning 
to end, as a “goldfish bowl” operation. The record shows that the 
bowl was clouded for a long time and that the necessity of public 
disclosure finally was made into a virtue by the administration. 

President Eisenhower, in his letter to Chairman Cole during the 
hearings, said: “The administration plan, and all facts concerning its 
development, have been before the public for months’’ (1, 501). 

Mr. Hughes, in testimony before the committee, described it as 
‘fone of the most highly publicized undertakings of the Government.” 
He dated the publicity from the time of the President’s budget 
message, January 21, 1954, and said that it had received wide attention 
in the press and trade journals (I, 17). 

Of course, the President’s budget message gave no hint whatever 
that a Dixon-Yates plan was in the making. It proposed simply 
that AEC obtain 500,000 to 600,000 kilowatts of power, needed in its 
Paducah, Ky., installation, from private sources, thereby relieving 
TVA of the obligation to supply that amount and releasing it for use 
by other TVA customers. 

When Dixon-Yates took over, the proposed plant ended up in 
West Memphis, Ark., to supply TVA in the Memphis area rather 
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than AEC at Paducah. As Governor Clement of Tennessee observed 
(1, 384): 

We set out to procure substitute power for the country’s biggest power con- 
sumer (AEC) and we wind up forcing it upon the country’s largest power producer 
(TVA), in obvious contravention of the President’s proposal. 

Since Mr. Hughes made much of the fact that Members of Congress 
had received ample information on the Dixon-Yates proposal and 
that it had been the subject of committee hearings and floor debates 
(I, 17), we comment first on the extent to which the Congress was 
kept informed. 

CONGRESS NOT FULLY ADVISED 


The Budget Bureau summary of documents on the Dixon-Yates 

deal, released August 21, states at one point (I, 814): 
During all these negotiations, appropriate congressional committees were kept 
informed of developments. This was particularly true of the Independent Offices 
Subcommittee of the Senate Appropriations Committee, with whose chairman, 
Senator Saltonstall, there were several exchanges of correspondence as the sub- 
committee was at that time holding hearings on the TVA budget. 

This is hardly an adequate statement of the case. 

The first communication by the Bureau of the Budget to Senator 
Saltonstall was dated April 17, 1954. Although numerous conferences 
discussions and analyses of the Dixon-Yates ‘and other proposals had 
been going since December 1953, the first reasonably comprehensive 
statement to the Senate Appropriations Committee was not sent until 
June 16, just when the Joint Committee on Atomic Energy ordered 
hearings on the matter. 

The documents show that Senator Saltonstall kept asking for 
information and recommendations on TVA needs to meet the Ap- 
propriations Committee deadline for the session. The tenor of the 
correspondence hardly bears out the assertion that the Appropriations 
Committee was kept fully informed (I, 827 ff.). 

Mr. Clapp, former TVA chairman, said in sworn testimony before 
the Senate Judiciary Subcommittee on October 30, 1954, that the 
AEC and Budget Bureau took steps to prevent him from expressing 
his views on the Dixon-Yates matter when the TVA was to appear 
before the Senate Appropriations Committee last spring (IV, 603-605). 

He said that a quick conference was called on the eve of the hearing 
by Mr. Hughes who feared TVA might comment adversely on the 
Dixon-Yates proposal. 

It was agreed between Mr. Nichols and TVA that the matter would 
not be discussed before the Senate committee, while at the same time 
Mr. Nichols would notify Senator Saltonstall that AEC was not pre- 
pared to present an analysis of the Dixon-Yates April 10 proposal 
(sought by the committee in order to determine whether it was a 
suitable alternative to the Fulton steam plant). 

According to Mr. Clapp, Mr. Nichols violated the pledge in their 
agreement and included a sentence in the letter to Senator Saltonstall 
which characterized the Dixon-Yates proposal as fair and reasonable, 
offering a good basis for negotiating a contract (for text of letter, 
see I, 827). 


Mr. Clapp added: 
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To me it is a rather important incident because it indicates attitudes and the 
way in which TVA was being used, while the monkey business went on around 
us (IV, 605). 

As early as February 2, 1954, Congressmen Jere Cooper and Percy 
Priest of ‘Tennessee had called for a congressional investigation of the 
Dixon-Yates deal (Congressional Record, Feb. 2, 1954, daily edition, 
pp. 1118-1119). 

PUBLIC HEARINGS HELD 


In June 1954 public hearings on the Dixon-Yates deal were held 
by the Joint Committee on Atomic Energy at the request of two 


members of the committee, Congressmen Holifield and Price (II 
t ’ 


760-761). 

It is significant that the President ordered AEC to proceed with the 
Dixon-Yates contract after a conference with Republican legislative 
leaders on June 14 at which Messrs. Hughes and Strauss explained 
the Dixon-Yates proposal with charts (1, 55). Mr. Hughes told our 
committee that this conference with Republican legislative leaders was 
a regular weekly meeting and that the legislators unanimously ap- 
proved the Dixon-Yates proposal (I, 54-55). 

It is not for us to question the President’s consultation with Con- 
gressional Members of his party. We point out, however, that the 
Atomic Energy Commission has a statutory obligation to keep our 
committee fully informed on a nonpartisan basis. Mr. Strauss might 
have shown more initiative in coming to the committee with his charts. 

Mr. Hughes’ first written communication to the President on the 
Dixon-Yates deal had put the President in the position of believing 
that all criticism would be politically inspired. His memorandum to 
the President dated April 24, 1954, included the following (I, 829): 

It is, of course, clear that this proposal will be subject to strong political attack: 
by the proponents of continued use of Federal funds to build up TVA power- 
plants and to maintain lower power rates through the special interest and tax 
advantages enjoyed by TVA. Their line of argument has already been presented 
by Senator Gore in the Congressional Record, page 5068, of April 21, 1954. 

In a second memorandum to the President dated June 15, 1954, 
Mr. Hughes said: 

Hearings are scheduled for the very near future in the Congress, at which 
Admiral Strauss and his staff will explain the terms of the proposal prior to 
actually entering into the contract. These hearings, if held, will undoubtedly 
bring out further orations about the TVA. [Emphasis supplied.] 

The tenor of these communications hardly suggests that the admin- 
istration favored public hearings, and in fact these hearings were 
held on congressional initiative. Nevertheless, the AEC did not 
originally submit to our committee all the documents that finally 
were released by AEC and Budget Bureau, after the President was 
questioned at a press conference. 

The opposition of a majority of the then Commission members to 
the Dixon-Yates proposal was revealed for the first time at these 
public hearings of our committee. None of the communications by 
AEC or Budget Bureau to the Senate Appropriations Committee 
regarding the Dixon-Yates proposal mentioned the disagreement 
within the Commission. 
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PRESIDENT NOT FULLY ADVISED 


If the Congress was not fully and accurately informed about the 
Dixon-Yates developments, apparently the President fared no better. 

So far as the documents released by the Bureau of the Budget 
disclose, President Eisenhower first learned of the Dixon-Yates group 
and the details of their offer in the aforementioned memorandum of 
April 24, 1954, which Mr. Hughes submitted 3 months after the 
President’s budget message. 

Mr. Clapp characterized this memorandum, just two pages long, as 
an “exceedingly slanted presentation,” which was “notable for the 
things it doesn’t say” (IV, 587). 

He said that Mr. Hughes’ memorandum played down the dis- 
advantages of the Dixon-Yates proposal, understated the excess 
costs to the Government, and tried to create the impression that 
TVA was a meddler and didn’t know much about the power business. 

Among the points cited to show the inadequacy of the memorandum 
to the President were the following (IV, 588 ff.): 

The Dixon-Yates plant and Fulton steam plant were represented 
as being in the same area and thus as having the same coal costs. 
The fact is that the Fulton site, 30 miles north of Memphis, is 50 
miles upstream of the Dixon-Yates site. This means that the trans- 
portation costs of coal to the TVA Fulton site would be substantially 
less than to the Dixon-Yates site. 

Nothing was said in Mr. Hughes’ memorandum about flood hazards 
and possible extra costs to the Government for flood control. In 
Mr. Clapp’s view, if Dixon-Yates builds the plant, the Army engineers 
probably would be called upon to build extra dikes and levees at 
Government expense. 

The AEC and Budget Bureau analysts had made a $200,000 error 
in favor of Dixon-Yates, but even after the TVA staff had pointed 
out this error, it was not corrected in a presentation made by AKC to 
the Congress. Mr. Clapp described this as an example of the ‘shoddy 
type of staff work” on the basis of which the President gave his 
approval; 

The representation to the President that ‘“‘the difference in taxes 
is self-explanatory,’’ was extremely misleading because it presupposed 
expert knowledge of the intricacies of Federal, State, and local taxa- 
tion. 

The representation to the President that the proposal would be 
agreeable to the AEC Commissioners if approved by “higher author- 
ity’ played down the fact that there were sharp disagreements within 
the Commission. 

Reference to the possibility of “higher operating costs for TVA” 
as compared with the Dixon-Yates plant was unwarranted considering 
TVA’s record of performance in providing low-cost power. 

Although TVA had long and successful experience in the power 
field, Mr. Clapp said that neither the President nor Mr. Strauss had 
consulted with TVA in regard to this phase of new power supply. 
He testified that he learned about the Budget Bureau and AEC 
explorations with the private utilities 2% months after they were 
going on. 

Mr. Clapp said that although TVA staff was brought into the 
technical discussion of the Dixon-Yates proposal, and in fact TVA 
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staff was responsible for squeezing the water out of the original 
Dixon-Yates offer, nevertheless TVA was met with constant and 
growing hostility by AEC (IV, 603). 

We have given this brief summary of Mr. Clapp’s criticism of the 
memorandum transmitted to the President by Mr. Hughes because 
Mr. Clapp was TVA Chairman at the time, with many years of 
experience behind him. His agency was expected to take the Dixon- 
Yates power. 

We recognize that some of his comments involve matters of judg- 
ment and that the AEC and the Budget Bureau have been in dis- 
agreement with him. There is no doubt in our minds, however, that 
the Hughes version of the Dixon-Yates proposal which the President 
received was not only greatly oversimplified, it was sugar-coated. 


AEC COMMISSIONERS NOT FULLY ADVISED 


In view of the highly controversial nature of the Dixon-Yates con- 
tract, the magnitude of Government outlays involved (more than 
$500 million over a 25-year period), and the impact on future national 
power policy, we would have expected this contract to receive special 
attention from the full Commission, with every member of the Com- 
mission being fully advised from the very beginning of negotiations, 

President Eisenhower in his press conference reported in the New 
York Times of October 28, referred to Mr. Strauss as “the one that 
was at the focal point of making this contract” (I, 49). 

Although Mr, Strauss had been active as early as the beginning of 
December 1953 in efforts to bring a private power group into the 
picture, the first time any such proposal was discussed at a Commission 
meeting was January 19, 1954, just 2 days before the President sent 
his budget message to the Congress stating that “arrangements are 
being made to reduce, by the fall of 1957, existing commitments of the 
Tennessee Valley Authority to the Atomic Energy Commission by 
500,000 to 600,000 kilowatts”’ (II, 960). 

Of course the budget message was in preparation for several months 
before the date of delivery. 

Mr. Strauss and Mr. Nichols have been disposed to make light of 
the fact that other members of the Atomic Energy Commission were 
not apprised of these early discussions and conferences. They take 
the position that until February 25, 1954, when the first Dixon-Yates 
proposal was made, there was nothing to negotiate and consequently 
no business for the full Commission (I, 268-269). 

Mr. Strauss acknowledged that the other Commissioners may not 
have been fully informed; he said that he did not deliberately withhold 
information (I, 269). 

Thomas E. Murray, a member of the;Commission, testified on this 
subject as follows (I, 280): 

First, let me say that it was over a month after the Atomic Energy Commission 
became involved in the contract under discussion before I became aware of this 
fact. And my only awareness came as a result of a call from a newspaperman. 
He was trying to verify a rumor to the effect that the Atomic Energy Commission 
was considering transferring some of its powerload, now being supplied by TVA, 
to private utility companies. 

This inquiry aroused my curiosity. At our next Commission meeting, the 
Chairman was asked if he could shed any light on this rumor. 
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To my amazement, I was told that the Chairman, the General Manager, the 
Assistant General Manager, the Bureau of the Budget, and private power interests 
had been discussing for months the question of shifting some of the AEC power- 
load over to private industry. 

So you can see that I had not been, although I should have been, informed of 
what was going on. 

It is not our purpose to pass judgment on the points of disagreement 
between Mr. Strauss and Mr. Murray which were manifest at the 
hearings. 

We note, however, that complaints by the other Commissioners 
about Mr. Strauss’ disposition to withhold important information 
from them is not limited to the Dixon-Yates affair. Our hearings in 
June of 1954 on revisions in the Atomic Energy Act, at which time 
Mr. Strauss sought greater authority for the Chairman’s office, 
brought to light similar situations. 


Part 4. ComprtTitive BippiInc AVOIDED 


In an attempt to counter widespread criticism that the Dixon-Yates 
contract was tailormade for a single company, Messrs. Hughes, 
Strauss and other administration officials have contended that com- 
petitive bidding is not applicable in such transactions. Thus Mr. 
Hughes testified before the committee (I, 16, 17): 

It is not customary to make a formal solicitation for competitive bids for 
supplying electric power. The TVA, for example, is continually, right now, 
purchasing power from private utility companies to meet its fluctuating day-to-day 
needs, and doing so on a negotiated-contract basis. It is wholly impracticable 
to employ competitive bidding, for power can be purchased only from those 
who serve an area close to where the purchased power is needed. 

The utilities represented by Messrs. Dixon and Yates are the only ones serving 
the area near Memphis that can take on this contract. The impracticability of 
competitive bidding is particularly apparent in the case of the proposed West 
Memphis plant, for the Government has insisted upon the right to cancel the 
contract. No company that did not have a potential outlet for power in the 
vicinity of West Memphis could possibly afford to invest millions of dollars in 
generating facilities and then assume the risk of Government cancellation of its 
contract. 

Mr. Hughes’ argument is so specious in our opinion that it deserves 
extended comment. 

In the first place, there is nothing inherent in the nature of electric 
power contracts which prevents competitive bidding. We have not 
made a study of past Government practices in procuring utility 
services, but we do know that competitive bidding has been utilized. 

For example, such a contract was made by the United States with 
a utility to supply electric energy in the course of construction of the 
Hoover Dam. In denying the contractor’s plea for local tax im- 
munity, a Federal district court in Nevada observed (Nevada-Cali- 
fornia Power Co. v. Ullom et al., 3 Fed. Supp. 934 at 935): 

The contract was entered into in pursuance of an advertisement for competitive 
bids for the supplying of same. A contractor under a contract of that character 
is not such an instrumentality of the Government as would relieve it from State 
and county taxes. 


COMPTROLLER GENERAL SUGGESTED BIDDING 


The advisability of using competitive bidding in the Dixon-Yates 
matter specifically was suggested by Frank H. Weitzel, the Acting 
Comptroller General of the United States. In a letter dated June 1, 
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1954, to Congressman Holifield, before the Dixon-Yates proposal had 
assumed contract form, he said (II, 1062): 

It is suggested, also, that if an arrangement similar to the Dixon-Yates proposal 
is to be consummated, consideration be given to the feasibility of letting th 
contract to the lowest bidder after advertised bids. 

In subsequent testimony before the committee, Mr. Weitzel did not 
renew his suggestion for competitive bidding, not because it was de- 
void of merit, but because intervening legislation in the form of the 
Ferguson amendment allowed the contract to be made with ‘any 
person’’, thereby, in Mr. Weitzel’s opinion, authorizing a negotiated 
bid (I, 724). 

Senator Pastore, sharply criticizing Mr. Hughes’ contention that 
competitive bidding was not customary in such contracts, suggested 
that that was a matter to be determined after putting up the proposal 
for bids. He commented (I, 132): 

What business is it of the United States Government to predetermine this 
question? Why not find it out on the basis of putting it out to competitive bidding? 
Who is the Government acting for, Dixon-Yates or the people of the United 
States? 

Senator Pastore added that the fact that the AEC was dragged into 
the case as a “subterfuge” to do the contracting created a strong sus- 
picion of an intent to justify the avoidance of competitive bidding 
(I, 132-133). 

CANCELLATION ARGUMENT CRITICIZED 


Senator Anderson pointed out that Mr. Hughes’ argument against 
competitive bidding because of the cancellation provision in the con- 
tract was not justified. In the event of cancellation the Government 
would be obligated to pay large sums to the contractor, the maximum 
estimate exceeding $50 million. Mr. Kuykendall commented on she 
unusual nature of the cancellation provisions (I, 188), and Mr. Weitzel 
pointed out that they were more favorable to the company than two 
previous contracts made by the AEC (I, 742). 

We regard the cancellation provisions in the contract as an incentive 
rather than as a deterrent to other potential bidders. 

Mr. Hughes was either uninformed or deceptive when he represented 
to the committee that the utilities represented by both Messrs. Dixon 
and Yates were serving the area near Memphis. 


YATES COMPANIES REMOTE FROM SITE 


Mr. Yates in a memorandum dated March 2, 1954, summarizing dis- 
cussions with AEC and the Bureau of the Budget up to that time, 
included this observation on the proposed new plant (III, Tennessee 
Exhibit 2): 

Although the location is removed from the area served by Southern’s system, it 
seemed expedient that we join in a minor way in making an offer to AEC. 

No utility in Mr. Yates’ Southern Co. system would be directly con- 
nected with the new Dixon-Yates plant at West Memphis, Ark. ‘The 
Dixon-Yates plant site is 130 to 140 miles distant from the nearest 
point served by the Southern Co. system. 

J. M. Barry, chairman of the Southern Co.’s executive committee 
and vice president of the new Dixon-Yates company, testified before 
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the Securities and Exchange Commission that Southern subsidiaries 
presently had no firm contracts for power so far from the system (III, 
792, 857, 877). 

The only tieup between utilities in Mr. Yates’ Southern system and 
the new Dixon-Yates plant would be through interconnections with 
the TVA and the Middle South Utilities (Mr. Dixon’s) system. 
Walton Seymour, an expert power consultant, testified before the 
SEC that under normal circumstances it was inconceivable that the 
Southern Co. would look for a source of power supply to the West 
Memphis site in meeting future power requirements. More economic 
sources were available nearby. 

This expert testified that the nearest feasible point of system con- 
nection between the Southern Co. and the West Memphis site was 
150 direct miles across TVA and Middle South area, and that the 
Southern system’s existing connections with the Middle South sys- 
tem were 250 to 400 transmission miles distant from the West Memphis 
site (IIT, 1313). 

Ralph R. Pittman, chief engineer for the Arkansas Power & Light 
Co., one of Mr. Dixon’s subsidiaries, put the transmission distance 
from the West Memphis site to the nearest direct connection between 
Middle South and Southern at 275 miles and other interconnections 
at 375 miles (III, 717-718). 

S. R. Finley, general superintendent of the Electric Power Board 
of Chattanooga, Tenn., testified before the SEC that the Southern 
Co. admittedly has no service territory or facilities closer than 140 
miles from the proposed Dixon-Yates plant. The Southern Co. 
would be partial owner of the plant but it would not be part of, or 
located in, its service area. In the normal case a system so far away 
could not become an efficient and economical participant (III, 1299). 


DIXON COMPANIES OUTSIDE SERVICE AREA 


The Southern Co., it is true, would be only a 20-percent participant 
in the power contract with Dixon-Yates, but even Middle South as 
the 80-percent equity owner is not suitably located to service the 
Memphis area. 

Mr. Seymour, who had extensive experience in TVA and Depart- 
ment of Interior power planning activities, testified before the SEC 
that it was ‘unusual and abnormal and virtually unique” for a plant 
so large as the Dixon-Yates plant to be located at the extreme edge 
of the Middle South system and designed to deliver over 90 percent of 
its power capacity to loads outside the service area of the system. 

The new plant would exceed in size the present installed capacity 
of the Arkansas Power & Light Co., the nearest operating subsidiary 
of Middle South serving the area. Furthermore, it would carry a 
continuing obligation to supply backup power and, in the event of 
contract cancellation, would have to absorb the contract power being 
delivered outside the sponsoring company’s service area (III, 
1309-1310). 

Thomas H. Allen, president of the Memphis light, gas, and water 
division, stated to the committee: 

From the location of this plant, it is reasonable to assume that the Dixon-Yates 


group is interested in capturing the Memphis market, rather than in serving the 
AEC (I, 430). 
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The above testimony shows that Mr. Hughes had no valid grounds 
for asserting that the Dixon-Yates group was the only one that could 
take on this contract. Certainly his testimony that Mr. Yates’ 
company is now serving the Memphis area is not in accord with the 
facts. The only rationale upon which such a statement could be 
predicated is Southern’s interconnections at points remote from the 
West Memphis site with the TVA and the Middle South systems. 


OTHER COMPANIES AVAILABLE 


On this rationale interconnections and interchange agreements for 
power are not limited to Mr. Dixon’s and Mr. Yates’ companies. 
For example, both their systems and the TVA are interconnected with 
American Gas & Electric Co. and other systems in the general area, 
as Mr. Barry testified before the SEC (III, 876). 

Indeed E. D. Early, power pool manager for Mr. Barry’s companies, 
acknowledged that on the same principle of interconnection a Dixon- 
Yates type of plant could be built in the northernmost region of the 
American Gas & Electric service area because of its interconnection 
with TVA and TVA’s interconnection with Southern. All that was 
necessary, Mr. Early testified, was for the parties to make the arrange- 
ments (III, 1017). 

Interconnections between power systems and interchange agree- 
ments on power are quite common, of course, in the utility industry. 
According to an AEC statement submitted to the committee, in getting 
power for the Oak Ridge installation before new power plants were 
completed, the TVA had to tap outside sources as far away as 400 
miles from Oak Ridge. From July 1951 through June 1952 the TVA 
purchased firm and nonfirm power from some 14 utilities serving areas 
as remote as Pittsburgh, Pa., and Fort Wayne, Ind. (I, 643-647). 

The AEC has twisted this fact of interconnection among utilities 
into a legal and administrative concept involving a Government 
agency (AEC) which is not a power producer. 

The theory of the Dixon-Yates arrangement, reduced to its simplest 
terms, is that AEC will buy power from the Dixon-Yates plant at 
West Memphis, Ark., which power will be delivered to TVA for sup- 
plying the Memphis area, while the TVA will continue to supply the 
AEC with (presumably) a like amount of power at Paducah, Ky. 
Under that concept, AEC would ‘‘replace’”’ power it now takes from 
TVA. 

We consider the “replacement” concept further below. Here we 
note that the administration stands refuted by its own “replacement”’ 
argument when it comes to the matter of competitive bidding. For 
the very fact that interconnected utilities over a wide area can supply 
power to a given point means that any number of companies could 
have bid for the Dixon-Yates deal had they been so inclined, or had 
they been vigorously solicited by the Government. 

The early discussions of utility executives leading to the Dixon- 
Yates deal had contemplated that other companies might participate 
in the arrangement. Mr. Yates recorded in his memorandum of 
March 3, 1954 (III, Tennessee Exhibit 2): ' 


Middle South Utilities, Inc., has been working on the program and it is expected 
that St. Louis (Union Electric Co.) and possibly other companies will join with it 
and the Southern Co. in the financing, building and operating of the plant to 
deliver power to AEC. 
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As noted above, Mr. Yates thought it expedient for his company 
to participate even though its system operations were far removed 
from the site of the proposed new plant. These companies intended 
to come together as associates and not as competitors, but the mere 
fact that a number of companies were considering participation indi- 
cates that it was not necessary nor inevitable in the nature of things 
that the arrangement be a Dixon-Yates venture. 

The Government agencies involved showed no initiative and made 
no effort to solicit offers for new power supplies from a number of 
competing firms. 


‘SINGLE COMPANY OFFICIAL CONTACTED 


At the outset their sole industry contact, so far as the record dis- 
closes, was Mr. McAfee, president of one utility (Union Electric Co.) 
and of another (Electric Energy, Inc.) in which the first company was 
a stockholder and which already had a power contract with AEC. 
Apparently Mr. McAfee was contacted on the initial supposition that 
EEI could add to the capacity of its Joppa plant supplying the 
Paducah project, thereby relieving TVA of an equivalent obligation 
(I, 922). 

In a letter dated December 14, 1953, solicited by AEC (I, 923), 
Mr. McAfee advised Mr. Williams, assistant to the AEC General 
Manager, that additional capacity at the Joppa site was not desir- 
able and might encounter legal difficulties. He suggested that a 
group of private investors be formed to establish a new company and 
to contract with AEC for the supply of 500,000 kilowatts to Paducah. 
Mr. McAfee explained that his inquiries leading to this conclusion 
were discreet. He said (I, 927): 

The tentative nature of this undertaking and the many uncertainties in it led 
us to agree that it might cause public misunderstanding if any specific inquiry 
were made in financial and manufacturing circles on this subject and I have not 
done so. Thus the opinion I shall express is based largely on my personal sup- 
positions, supported by general inquiries to informed people on current condi- 
tions in financial and manufacturing fields. 

It was not disclosed whether Mr. Dixon, president of a utility hold- 
ing company (Middle South Utilities, Inc.) which also was a partici- 
pant in the EEI contract with AEC, was one of those with whom Mr. 
McAfee talked before writing the December 14 letter. Mr. Dixon 
could not recall just when Mr. McAfee discussed the matter with 
him, but there were conversations several weeks before December 23 
and Mr. Dixon thought he “may well have’ learned about it from 
Mr. McAfee prior to December 14 (III, 227, 1037). 

Mr. Dixon made an appearance in Mr. Strauss’ office as early as 
December 23, 1953. Mr. Strauss explained to the committee that, 
to his recollection, he had never met Mr. Dixon before then and had 
no business connections with Mr. Dixon’s companies but that the 
latter, as an officer of EEI, had done business with the AEC (I, 4). 


PRIVATE POWER CONTRACT SUGGESTED 


Mr. Dixon’s first conversation with Mr. Strauss was followed, a day 
later, December 24, by a letter which Mr. Hughes wrote to Mr. 
Strauss, commencing thus (I, 929): 


2 a lle 


5 tiles 





WAIVER ACTION BY JOINT COMMITTEE ON ATOMIC ENERGY 17 


As a result of your preliminary conversations with private interests we under- 
stand that arrangements can probably be worked out to supply the Atomic 
Energy Commission Paducah installation with 500,000 (and possibly up to 
600,000) kilowatts more of electric power than it is now scheduled to receive in 
1957 from non-Federal sources. This would relieve the Tennessee Valley Author- 
ity of its previous commitments to you in like amounts and free this power for 
normal load growth in the TVA power area. 

Mr. Hughes made it clear that the Bureau of the Budget would 
withhold funds for a new plant from the TVA 1955 budget on the 
expectation that the private power arrangement could be worked out. 
He suggested that Mr. Strauss continue negotiations “with the view 
of reaching a firm agreement with private interest” (1, 929). 

This recommendation occurred almost a month before release of 
the President’s budget message on January 21, 1954, upon which the 
administration relies for evidence of its claimed intention to invite 
industry offers. 

TVA CURBS PROPOSED 


In the meantime Mr. Williams had explored with Mr. McAfee of 
Union Electric and EEI various alternatives to the building of addi- 
tional TVA power facilities. Mr. McAfee wrote Mr. Williams a letter 
dated January 4, 1954, which listed 3 alternatives ‘in order of pri- 
ority”’ (I, 930): 

First: That TVA no longer assume full responsibility for supplying all the 
needs of municipalities. Thus, as present contracts expire, those municip ities 
which need a greater supply than is available from the Authority would be 
obliged to arrange for purchase from others or for the construction of a plant 
with municipal funds. 

Second: Arrangements with neighboring companies of TVA to sell power to 
the Authority. I am confident that arrangements could be made for the con- 
struction of a new plant if that is necessary. 

Third: The plan you discussed with me. 

The third alternative, so cryptically stated by Mr. McAfee, never 
has been disclosed. The second alternative, it seems, finally was 
effected through the Dixon-Yates arrangement, with the AEC being 
used as an intermediary to force acceptance by the TVA of power 
from private utilities. 

The record discloses that the McAfee letter to Williams was the 
subject of extensive discussion within the AEC and the Bureau of 
the Budget. At a luncheon meeting in Mr. Strauss’ office on January 
14, 1954, attended by Messrs. Strauss and Hughes and their staffs, 
the several communications from Mr. McAfee were discussed along 
with a proposal of October 1953 for sale of power to TVA from a 
Middle South subsidiary, which Mr. Dixon had deposited with Mr. 
Strauss at the December 23, 1953 meeting (I, 815, 923). 

By the time of the January 14 meeting, it appeared that Mr. 
McAfee’s proposal for a new company to supply the Paducah project 
had turned sour. Mr. Nichols reported that Mr. McAfee ‘“‘was not 
eager to enter into such a contract.” 

The utility executives had persuaded Mr. Nichols that it would be 
more proper to locate the new powerplant near Memphis where TVA 
needed the power. He suggested that either Memphis or the TVA 
contract with the private utilities along the lines suggested by Messrs. 
Dixon and McAfee. This suggestion fitted in well with Mr. Nichols’ 
reluctance to cancel firm power commitments with TVA at Paducah 
in the face of possible construction delays, etc. (I, 923). 
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MEMPHIS AREA PLANT PROPOSED 


On January 20, 1954, 1 day before the President delivered his 
budget message, Messrs. McAfee and Dixon met with Messrs. Strauss 
and Hughes and their staffs in successive meetings and voiced objec- 
tions to placing another large bloc of power in the Paducah area. 
They raised alternatives, including “the possibility that AEC might 
contract for power in the Memphis area to replace power scheduled 
to be furnished AEC at Paducah by TVA”’ (I, 815). 

Mr. Dixon was commissioned to ‘‘prepare a study of all cost factors 
pertaining to the construction by his company of a powerplant of 
450,000 to 600,000 kilowatts across the river from Memphis in his 
territory.”” A plan whereby the private utility companies might 
purchase TVA’s Shawnee plant outright and furnish power to the 
AEC also was to be considered (I, 924). 

A week after the budget message, Mr. Barry of Soutkern Co. dis- 
cussed the situation with Mr. Dixon at the University Club in New 
York City (III, 775). 

On February 3 Mr. Yates appeared on the Government scene. He 
called Mr. Hughes who referred him to the AEC. Mr. Yates met 
with Mr. Nichols the same day, and upon hearing Mr. Nichols’ 
report of conversations with Messrs. Dixon and McAfee, “indicated 
that he was generally familiar with these conversations” (I, 924). 

Mr. Yates said that Southern Co. was proposing to build a plant 
near the southwest corner of the TVA system in the near future and 
could supply TVA immediately with 100,000 to 200,000 kilowatts. 
At Mr. Nichols’ suggestion, Mr. Yates made an offer in writing to 
the TVA to supply additional power (1, 924). TVA Chairman Clapp 
was unaware at the time that AEC was the source of the letter 
(IV, 575). 

On February 18 and 19 Mr. Barry talked in New York City with 
Mr. Dixon and Mr. Seal of Ebasco, at which time Mr. Dixon put 
forth a proposal in which the two holding companies, Middle South 
and Southern, might join (III, 777-778). 

On February 19 Ralph E. Moody, executive vice president of Mr. 
McAfee’s company, Union Electric, advised Mr. Williams of AEC 
that ““Mr. Dixon had outlined to him a scheme for a plant at West 
Memphis but he told Mr. Dixon he doesn’t care to go in on such a 
proposition unless we tell him he should since the plant would be 
located too distant from their present service area’”’ (I, 924). 

The following day, February 20, Mr. Yates advised Mr. Dixon 
that the Southern Co. would participate in the West Memphis ar- 
rangement (III, 778). The AEC and the Bureau of the Budget were 
notified likewise (I, 924). 


FIRST DIXON-YATES PROPOSAL MADE 


Messrs. Dixon and Yates and certain of their associates met with 
officials of the two Government agencies on February 23 and reviewed 
with them a draft of a proposal they intended to make (I, 816, 925). 

The Dixon-Yates proposal was submitted formally to the Govern- 
ment on February 25 (1, 925). 

Mr. Strauss, by letter dated March 3, 1954, undertook to reply to 
Mr. Hughes’ aforementioned letter of December 24, 1953, which had 
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requested that negotiations proceed with a view to a definitive 
arrangement with private utilities. As his report of accomplishment 
Mr. Strauss submitted an analysis of the Dixon-Yates proposal of 
February 25. ‘This proposal, said Mr. Strauss, “could serve as the 
basis for negotiations leading to a definitive contract” (I, 933). 

While Mr. Strauss reminded the Bureau of the Budget that AEC 
had a firm contract with TVA for power supply and was reluctant 
to incur higher costs through a new contract, at the same time he 
outlined several purported advantages of the Dixon-Yates proposal 
and expressed the opinion that AEC had the requisite statutory 
authority to embrace a contract with Dixon-Yates. 

The February 25 proposal contemplated a construction cost for the 
Dixon-Yates plant of approximately $200 per kilowatt capacity. 
Additional yearly cost to the Government over TVA power was 
estimated at $4,138,000. 

It was up to “higher authority,” said Mr. Strauss, to decide whether 
an existing firm contract should be canceled and a new contract made 
with resulting higher costs. He added in quaint understatement: 
“The Commission is divided upon the advisability of its reeommend- 
ing using its contracting power in the manner proposed.” 


EXCESSIVE COST ESTIMATES ACCEPTED 


While Mr. Strauss expressed the belief in his letter “that we have 
explored the subject proposal to the extent practicable at this time,”’ 
the purported analysis was cursory and failed to point out that the 
estimated construction costs were excessively high. 

Mr. Nichols admitted before the committee that he knew the TVA 
Shawnee plant was costing $145 per kilowatt (I, 245), but Mr. Strauss’ 
letter had stated that the Dixon-Yates estimate of $200 was ‘“‘based 
upon previous estimates used by TVA in appropriation hearings for 
the Fulton steam plant and the sponsors’ belief that they can match 
TVA estimates.” 

Mr. Nichols testified that AEC was not in a position to make 
recommendations on the Dixon-Yates proposal but was merely 
forwarding the proponents’ $200 per kilowatt estimate to the Budget 
Bureau for the latter’s own consideration (I, 224—225). 

A consultant to Ebasco Services testified before the SEC that the 
$200 estimate was a quick “slide-rule figure’’ extrapolated from pre- 
pared data (III, 566). 

Mr. Seal, vice president of Ebasco, stated that he had ‘‘collaborated”’ 
with his client, Mr. Dixon, in developing the February 25 proposal. 
He was vague as to whether the instructions he had received were 
oral or written, stating that there was no fixed procedure (III, 1093- 
1094), 

SEAL’S ADVICE SOUGHT BY BUDGET 


Evidently Mr. Strauss’ “‘analysis’’ was not the only source of advice 
to the Bureau of the Budget. Mr. Seal reported in a memorandum 
dated March 3, 1954, that the Bureau called him down to Washington 
on March 1 to discuss further the Dixon-Yates proposal. In Mr. 
Seal’s words (III, Tennessee exhibit 4): 


The discussion was largelv a review of what had been presented on the pre- 
ceding Friday, except that it was a little bit more extended because the Budget 
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Bureau people were still concerned about the $200 of capital required per kilowatt 
of capability. Their comments were not critical so much as they represented an 
effort, to get thoroughly posted on the reasons for the figures, anticipating an 
argument from TVA, ete. 

Mr. Seal went on to tell Messrs. Dixon, Yates, and Barry: 

The Budget Bureau people had drafted a memorandum which I was permitted 
to look at in its early stages, which was to be presented to Mr. Hughes that evening 
on his return from some trip. They were dissatisfied with certain parts of the 
memorandum and that is why they had asked me to come down. 

There was considerable discussion of the effect of the joint proposal on the ecst 
of power and I gave them a memorandum, copy attached, of my concept of how 
the thing would work. This seemed greatly to clear the air because we had had 
considerable discussions on the telephone a time or two on Monday about the 
mechanism. 

Although top Government officials in the Bureau and in the AEC 
had long since rationalized the proposal for bringing private utilities 
into the picture, it appeared that Bureau subordinates still wanted an 
assist from Ebasco Services. Mr. Seal continued: 

Messrs. Schwartz and McCandless finally stated that notwithstanding all the 
detailed argument, the problem was what the impact of the program would be on 
the Government, and wanted to know if I had anything to say about that. I 
told them that to me it was quite simple; that the Government had to get up lots 
of money at once if they were to permit TVA to build Fulton, whereas under our 
proposal the amount of money the Government had to get up to pay us was 
such that it would take many years for them to reach it. Messrs. MeCandless 
and Schwartz thought this was a good argument. * * * 


SEAL’S ADVICE SOUGHT BY AEC 


Mr. Seal then recounted how he was asked to get in touch with 
R. W. Cook, Deputy General Manager of AEC. It appeared that 
AEC also required his assistance in understanding the proposal. 
According to Mr. Seal’s memorandum: 

I was then told that they were able to get a very poor understanding of just 
how the thing would work from our proposal, and was asked what we had in 
mind * * # 

In another memorandum dated March 8, 1954, Mr. Seal recounted 
that Mr. Cook sent him a telegram to come to Washington, which he 
did, and spent several hours alone with Mr. Cook in his office. The 
memorandum stated (III, Tennessee exhibit 5): 

He said it was highly desirable to have written answers if at all possible 
because of the necessity for him to transmit them to Mr. Sapirie in Oak 
tidge. Accordingly I gave him previously prepared three sheets of paper, copy 
attached, in which his questions had been answered * * *, 

Mr. Strauss told the committee in regard to the Dixon-Yates 
contract that Mr. Cook ‘‘is extremely well qualified on the subject and 
is familiar with all its details’ (I, 695). Evidently Mr. Seal had a 
somewhat different feeling and went to great pains to instruct him, 
particularly on early problems of contract cancellation. The memo- 
randum recorded: 

A considerable amount of time was spent by Mr. Cook, trying to find out or 
remember whet was in the Paducah contract with TVA. He finally called in an 
assistant, and after having first given me several incorrect ideas finally decided 
the real answer was similar to the one we have always had in mind * * *, 

In still another memorandum dated March 13, 1954, Mr. Seal 
recorded (III, Tennessee exhibit 11): 


CED Lh LEO TR 
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Thursday morning, March 11, Messrs. Canaday (vice president of Middle 
South) and the undersigned went to Washington for, among other things, being 
handy to Budget Bureau and/or Atomic Energy Commission relative to further 
questions about the Dixon- Yates offer. 


The next day (March 12), Mr. Cook called Mr. Dixon who requested 
Messrs. Canaday and Seal to call on the AEC Deputy General 
Manager. Mr. Seal noted: 

We stopped by Mr. Cook’s office, saw him briefly, were shown a draft of a 
transmittal and a staff memo from K. D. Nichols to Mr. Hughes, ard were asked 
for comment. 

Mr. Seal noted that the draft memo was long and involved. He 
obtained permission to borrow copies until the following Monday. 
He hastened to add that AEC only wanted to know whether the 
Dixon-Yates offer had been correctly presented and that no other 
comment was invited. 

Instead of trying to interest other parties in submitting proposals, 
the Bureau of the Budget and AEC went to considerable effort to 
study the Dixon-Yates February 25 proposal and to pare down the 
original estimate to a more realistic figure. Officials from TVA and 
Federal Power Commission were brought in to help in the study 
(1, 816, 925). 

According to documents released by the Bureau of the Budget, 
F. L. Adams, Chief of the Bureau of Power, Federal Power Commis- 
sion, in the capacity of technical consultant to the Bureau of the 
Budget, undertook to meet with Mr. Seal on March 24 and persuade 
him to develop new cost estimates. This is the first mention of 
Mr. Seal’s name in the Budget Bureau’s documents, although he 
had conferred on earlier occasions, as we have seen, with AEC and 
Budget officials (I, 816-817). 


REVISED PROPOSAL MADE 


Mr. Seal came up with a revised detailed cost estimate and met 
with Mr. Adams on April 1. After further analysis and discussions 
this revision became the Dixon-Yates proposal of April 10 which 
formed the basis for the final contract (1, 816-817). 

In conveying the new proposal to Budget Director Dodge by letter 
dated April 15, Mr. Strauss decided that construction cost estimates 
now were comparable to those experienced by private utilities and 
TVA in a recent period. He explained that AEC would not cancel 
its contract with TVA for Paducah power but that “AEC would 
contract with the sponsors for power needed by TVA for load growth 
in the Memphis area on the basis of replacement.” 

Advantages of the revised proposal were emphasized and some of 
the problems to be considered. Mr. Strauss believed that AEC could 
enter into the contract for a 25-year period, provided the Bureau of 
the Budget arranged for TVA to contract with AEC for a like period 
to take the power, subject to all the provisions including cancellation. 

He took the position that any costs to AEC above the costs of TVA 
power supplied to AEC in the Paducah contract should be borne by 
TVA. “Higher authority’ again was asked to make the final deter- 
mination (I, 940-943). 

The day after this letter was prepared, Mr. Dixon’s associate, 
Mr. Canaday, conferred with Federal Power Commission officials, 
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who explained the contents of Mr. Strauss’ letter and solicited advice 
as to whether Dixon-Yates “had any question as to this method of 
settling costs between.AEC and TVA.”” Mr. Canaday rejoined that 
since the Dixon-Yates contract would be made with AEC, the sponsors 
would not take any position regarding interagency settlements (III, 
Tennessee exhibit 6). 

We may note at this point that although Mr. Strauss had satisfied 
himself and the Bureau of the Budget as to the reasonableness of the 
revised construction cost estimates, based upon Mr. Adams’ advice, 
Mr. Nichols testified before the committee that this approval was 
given without access to engineering plans or designs (I, 631). 

When the General Accounting Office later examined a copy of the 
contract, it had great concern about the lack of supporting data for 
the cost estimates. Mr. Weitzel, the Acting Comptroller General, 
pointed out to the committee that the AEC, in comparing the approxi- 
mate Dixon-Yates cost estimate of $160 per kilowatt with TVA costs, 
omitted from the comparison 2 TVA plants with costs lower than 
$160; specifically $127 and $144. These data were in the same TVA 
handbook from which AEC had extracted higher figures for its com- 
parison (I, 736-743). 


SMYTH AND ZUCKERT OPPOSED 


Although Mr. Strauss in his April 15 letter to Mr. Hughes did not 
mention any disagreement among the AEC Commissioners as he did 
in his letter of March 3 on the earlier Dixon-Yates proposal, Com- 
missioners Smyth and Zuckert undertook on their own initiative, a 
day following Mr. Strauss’ letter (April 16), to record with Mr. Hughes 
their objections to the arrangement contemplated. 

Messrs. Smyth and Zuckert were opposed to using AEC’s contract- 
ing power as a “vehicle” to supply TV A’s power needs in the Memphis 
area. They said: “In an awkward and unbusinesslike way, an addi- 
tional Federal agency would be concerned in the power business.” 

Noting that the proposed arrangement had departed from the 
original suggestion to reduce TVA’s existing commitments to AEC, 
they pointed out that now ‘‘the AEC would be contracting for power, 
not one kilowatt of which would be used in connection with Com- 
mission production activities,” and that AEC would be obligated for 
25 years to service a contract “in respect to matters irrelevant to the 
mission of the Commission.” 

They agreed, however, to go along with the proposal if directed by 
the President or the Congress (I, 943-944). 

On April 17 Mr. Nichols directed a letter to Senator Saltonstall 
advising him that the Dixon-Yates proposal had been received and 
was “a fair and equitable arrangement which could serve as a basis 
for negotiations leading to a definitive contract.” Mr. Clapp’s testi- 
mony concerning this letter we noted above (pt. 3). 

The Dixon-Yates proposal was described to Senator Saltonstall in a 
single brief paragraph. Mr. Nichols noted that more time was 
required for analysis of the proposal by the Bureau of the Budget. 
He anticipated that testimony could be presented to the Appropria- 
tions Committee on April 26 or thereafter (I, 827). 

On April 22 Mr. Nichols met with Messrs. Hughes and Clapp to 
discuss the results of the joint analysis made by the staffs of the Bureau 
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of the Budget, AEC, and TVA. At this meeting TVA took exception 
to comparative cost figures prepared by Messrs. Adams and Roberts, 
of the Federal Power Commission, acting as consultants to the Bureau 
of the Budget, and the AEC staff (1, 925). 


PRESIDENT FINALLY NOTIFIED 


On April 24 Mr. Hughes submitted a memorandum to the President, 
which we have discussed above. This is the first time that the 
President knew that the Dixon-Yates group was involved or that his 
budget message suggestion had been converted into a scheme for a 
Dixon-Yates plant at West Memphis, Ark. (I, 813). 

Mr. Hughes advised the President that the AEC would go along 
with the proposal despite higher costs if “higher authority’ so 
decided. He asked the President for authority to instruct AEC to 
arrange for a contract on the basis of the proposal and to instruct 
TVA and AEC to work out the related interagency arrangements 
(I, 828-829). 

In the context of the numerous conferences and negotiations 
between Government officials and Dixon-Yates representatives over 
a period of time, an alternative proposal by a group headed by Walter 
von Tresckow, a financial consultant in the power field, appears to 
have been treated as an unpleasant intrusion. 


VON TRESCKOW PROPOSAL MADE 


Mr. Hughes received a wire from Mr. von Tresckow’s attorneys on 
April 28 signifying their interest in submitting a proposal and request- 
ing an appointment for their engineers, Gibbs & Hill, Inc. (I, 829). 
The Bureau of the Budget and AEC had no recourse but to consider 
this new proposal. However, all manner of complications developed. 

A week after the telegram to Mr. Hughes, Mr. von Tresckow 
received a letter (dated May 6) from David B. Sloan, president of 
Gibbs & Hill, Inc., requesting that the name of the engineering firm 
be disassociated from the von Tresckow proposal. 

The Sloan letter advised Mr. von Tresckow that the name of the 
firm in connection with his proposal had come to the attention of 
Mr. Dixon, and through him to another utility which was a client of 
Gibbs & Hill, Inc. Also, Mr. Sloan noted, his firm was in the process 
of negotiating some business with one of Mr. Dixon’s subsidiary 
companies. 

Mr. von Tresckow was advised that Gibbs & Hill, Inc., “could not 
afford to have its name linked with any endeavor contrary to the 
interests of any privately owned public utilities in this country” 
(II, 1087). 

Although Mr. Sloan’s withdrawal action followed upon a telephone 
call he received from AEC General Manager Nichols, the von Tres- 
ckow attorney did not impute any improper action to Mr. Nichols 
(II, 1090). It appears from the record that Mr. Nichols was trying 
to establish the identity of the von Tresckow group and their 
authorized representatives (II, 1098 ff.). 

We do not have sufficient information to determine whether im- 
proper influence was exerted by Mr. Dixon to dissuade Gibbs & Hill, 
Inc., from representing the von Tresckow group. However we note 
that this is not an isolated instance of attempted persuasion. 
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Frederic H. Kellogg, civil engineer and dean of engineering at the 
University of Mississippi, testified under oath before the SEC that 
efforts were made to discourage his appearance before the SEC to give 
expert testimony on the flood hazards at the Dixon-Yates plant site. 
Dixon-Yates’ attorneys promptly disavowed any connection with the 
incident (IIT, 1220). 

Since intimidation of witnesses before Government agencies is a 
criminal offense, we assume that the SEC has taken steps to satisfy 
itself that the integrity of its proceedings has been maintained. 


VON TRESCKOW RELEGATED TO SUBORDINATES 


A month of preliminary exchanges of wires and correspondence took 
place between AEC and the von Tresckow group before the agency 
was prepared to sit down in a meeting with the group (II, 1099-1101). 

When the meeting occurred on June 3, Mr. Nichols was unable to 
attend because of a West Point class reunion, and his deputy general 
manager, Mr. Cook, was away on a long-deferred business trip (II, 
1098). | 

The von Tresckow group was relegated to subordinate officials, in 
Mr. Nichols’ words ‘‘a lower grade of chief’’ (11, 1104). So far as the 
record discloses, these subordinates had not been actively associated 
with the whole matter. 

Lucius E. Burch, Jr., the von Tresckow attorney, described to our 
committee his experience with the AEC (II, 1084): 

Here is what happened. I came down here with my clients, each one of whom 
is preeminent in a particular field of utility management or finance, and I met 
with who I thought was the Atomic Energy Commission. I never saw Mr. Nichols 
until he came into the room. I never saw Mr. Cook until he came into the room. 
I never saw anyone who was of sufficient importance to the Atomic Energy Com- 
mission to be present in this room at any time during these hearings. 

I heard from the testimony this morning that the only man whom I knew by 
name in the Atomic Energy Commission, with whom I met, Mr. Thaxton, the 
chief of power, was so low down on the totem pole that General Nichols did not 
even know him. So that is the type of hearing that we had. 

By way of contrast we note that the Dixon-Yates proposal had the 
attention of AEC Chairman Strauss and Budget Directors Dodge and 
Hughes from the very beginning. Mr. Strauss testified that General 
Manager Nichols, General Counsel Mitchell, and others ‘‘have had a 
day-to-day detailed relationship with the (Dixon-Yates) contract” 
(I, 3). 

There is no evidence that the Government officials concerned made 
any endeavor, akin to that in the Dixon-Yates deal, to explore with 
the von Tresckow group modifications in their proposal to meet cer- 
tain objections. On June 10, 1954, Mr. Strauss submitted an analysis 
of the proposal to Mr. Hughes, making clear that he regarded it as 
inferior to the Dixon-Yates proposal, questioning the authority to 
enter into a contract based on the von Tresckow proposal and suggest- 
ing that TVA consider it on its own responsibility (1, 953-957). 

Mr. Strauss was very clear that AEC should not participate in 
such an arrangement, although in the Dixon-Yates deal he had little 
hesitation in injecting AEC as an intermediary. 
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PRESIDENT’S ORDER ON DIXON-YATES GIVEN 


Mr. Hughes replied to Mr. Strauss on June 16, 1954, concluding 
that the Von Tresckow proposal should be dropped and _ stating 
reasons why the Dixon-Yates proposal was preferable to the Bureau. 

He advised Mr. Strauss that the President had asked him to 


“instruct” AEC to proceed with the Dixon-Yates negotiations 
‘‘with a view to signing a definitive contract on a basis generally 


within the terms of the proposal” and that he was likewise to instruct 
AKC and TVA to “work out necessary contractual, operational, and 
administrative arrangements between the two agencies”’ to effectuate 
the contract (1, 959-960). 

It was not until a month later that Mr. von Tresckow’s attorney 
received formal notice that his proposal had been rejected (1, 964). 

The day following Mr. Hughes’ letter giving the go-ahead signal 
for a definitive contract with Dixon-Yates, our committee opened 
the first phase of its hearings on the matter, and Mr. Nichols read to 
the committee a copy of a letter he was about to send to Senator 
Saltonstall. This letter, dated June 16, and signed by Mr. Hughes, 
outlined the Dixon-Yates proposal and reasons for supporting it, and 
advised the Senator that funds for additional TVA capacity were not 
warranted. He promised to review TVA requirements beyond 1957 
in connection with the 1956 budget (II, 954-956). 

Thus by a lengthy and tortuous road the administration succeeded 
in knocking from the fiscal 1955 budget a $100 million appropriation 
request for the TVA Fulton steam plant. 


ALTERNATIVES NOT EXPLORED 


Of course it was not necessary to have resorted to Dixon-Yates to 
eliminate such an appropriation. Alternative financing methods could 
have been utilized. 

Senator Cooper, of Kentucky, and others have suggested that 
TVA be given authority to issue bonds for the plant. The von 
Tresckow proposal would have permitted private financing with ulti- 
mate Government ownership. In essence the latter would have been 
a lease-purchase arrangement, and legislation of this nature already 
has been enacted by the Congress for acquisition of Government 
buildings. 

{ven if one accepts the argument of Dixon-Yates proponents that 
this kind of contract does not lend itself to competitive bidding, it 
was still incumbent upon the Government officials involved to explore 
every possible alternative in order to make sure that the Govern- 
ment’s long-range interests would be protected. 

The administration was looking, unfortunately, only at the short 
term. To obtain a professedly short-term objective, it resorted to a 
long-range technique in the form of a 25-year contract. To make 
the administration’s budget for 1955 look a small fraction of 1 percent 
smaller, the administration committed the citizens of this country for 
the next generation to pay between $90 million and $140 million more 
than the cost of a TVA operation. 

And although the administration has rationalized the Dixon-Yates 
contract as a normal transaction with private enterprise, the con- 
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tracting parties on the industry side hardly fit into that concept. 
The Dixon-Yates deal, with its interloc king holding companies, its 
complicated contractual devices, its devious arrangements for supply- 
ing power to TVA through AEC as an intermediary, all smack of 
the genius of utility executives long associated with intricate maneu- 
vers of Electric Bond & Share Corp. We regret that agencies of the 
Government allowed themselves to become instruments for the pro- 
motion of this enterprise. 

It is important to understand the corporate setting from which 
the new Dixon-Yates company emerges 

Common stock in the company (Mississippi Valley Generating Co.) 
would be owned completely by the 2 so-called sponsoring companies, 
Middle South Utilities, Inc., and the Southern Co., in the proportion 
of 80 percent and 20 percent respectively. 

Middle South and Southern are holding companies which do not 
directly own any physical utility properties and do not engage in the 
production or sale of electricity. To the extent that they have 
responsibilities under the contract to provide backup power, ete. 
these would be performed by their respective operating subsidiaries 

(III, 315). 

As complete owners of the common stock in MVGC, the two hold- 
ing companies would possess complete voting power and would receive 
any profits under the contract (III, 444). 

Both holding companies are recent corporate creations resulting 
from SEC decisions to break up the super holding company empires 
of Electric Bond & Share Corp. and Commonwealth & Southern 
Corp. 

ELECTRIC BOND & SHARE BACKGROUND NOTED 


The SEC found that in November 1935, shortly before the regis- 
tration provisions of the Public Utility Holding Company Act were 
to take effect, Electric Bond & Share made some formal gestures to 
avoid the appearance of illegal corporate interlocking. Certain com- 
plements of officers for its subholding companies were moved into 
separate offices in the Electric Bond & Share Building at 2 Rector 
Street, New York City (11 SEC 1146 at 1190). 

Edgar H. Dixon, then an Electric Bond & Share accountant, was 
made secretary-treasurer of Electric Light & Power Corp., one of the 
subholding companies (ibid., 1191). 

At the same time Electric Bond & Share organized Ebasco Services, 
Inc., a wholly owned subsidiary to which was transferred all the 
service activities of its constituent organizations. Operating sub- 
sidiaries of Electric Light & Power Corp. and other subholding com- 
panies in the system duly entered into service contracts with Ebasco 
Services. The latter also operated as a kiad of policing agency to 
keep the farflung subsidiaries under close scrutiny (ibid., 1203). 

Electric Light & Power, the majority of whose common stock was 
owned by E lectrie Bond & Share, in turn owned the stocks of Middle 
South Utilities, Inc., and United Gas Corp., these stockholdings con- 
stituting substantially all the assets of Electric Power & Light (SEC, 
Holding Company Act, Release No. 11782, March 20, 1953). 


In 1942, when the SEC ordered Electric Power & Light to prepare 


a plan for dissolution, it was 1 of 5 holding companies in the Electric 
Bond & Share system. 
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Mr. Dixon had graduated to the presidency of Electric Power « 
Light in 1944 (III, 39, 40). 

Middle South Utilities, Inc., the major sponsoring company in the 
Dixon-Yates contract, is a 1949 offshoot from the dissolution of 
Electric Power & Light. The SEC-approved plan of dissolution, 
mainly devised by a financial consultant, Jon Jirgal, provided for the 
creation of Middle South, which acquired Electric Power & Light's 
holdings of common stock in Arkansas Power & Light Co. (100 per- 
cent), Louisiana Power & Light Co. (100 percent), Mississippi Power 
& Light Co. (100 percent), and New Orleans Public Service, Ine. 
(95.2 percent) (SEC, Holding Company Act, Release Nos. 11175, 
11782). 

The aggregate value of the 4 companies’ common stock is put at 
more than $150 million (III, 203). 


DIXON’S CORPORATE JOBS LISTED 


Mr. Dixon is president and a director of Middle South Utilities, Ine. 
He is also a director in each of the four operating subsidiaries listed 
above (III, 123). His business beadquarters are still in the Electric 
Bond & Share Building at 2 Rector Street, New York City, with 
Ebasco Services as the landlord (III, 1080-1081). According to 
Poor’s 1954 Directory of Corporation Executives, Mr. Dixon resides 
in Tenafly, N. J. 

Middle South is 1 of the 5 sponsoring companies of Electric Energy, 
Inc., (EEI) organized to supply power to the Atomic Energy Com- 
mission from a large coal-burning station at Joppa, Ill. Mr. Dixon 
is vice president and director in EEI, and his cempany holds 10 per- 
cent of the $6,200,000 of its outstanding capital stock (III, 40; Middle 
South Utilities, Inc., prospectus, September 23, 1954). 

Mr. Dixon also holds the presidency of the new Dixon-Yates com- 
pany, Mississippi Valley Generating Co. Thus he has acquired two 
official positions in recently organized utility companies holding 
25-year contracts with AEC, in both of which his holding company 
has common-stock ownership. 

In the dual capacity of president of Middle South and president of 
MVGC, Mr. Dixon has occasion to write letters to himself and to 
approve his own decisions. A memorandum in the SEC files actually 
shows his signature as a sender of a document from MVGC and his 
approval as the receiver of the document by Middle South (II, 
SEC exhibit M). 

Implicit in this arrangement is a confusion and dissipation of 
fiduciary responsibilities which, indeed, characterizes the whole 
Dixon-Yates transaction from the very beginning. It is an open 
question, for example, whether Mr. Dixon and Mr. McAfee as officials 
of EEI were fulfilling their corporate obligations to EEI or to the 
sponsoring companies and subsidiaries in which they also hold office, 
when they put together the Dixon-Yates deal. 

Paul O. Canaday, an associate of Mr. Dixon and vice president of 
Middle South Utilities, Inc., is also vice president of MVGC (III, 
384). 
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YATES’ CORPORATE JOBS LISTED 


Eugene A. Yates, chairman of the board of directors of the Southern 
Co., the cosponsor of the Dixon-Yates contract, is the second of 
MVGC’s three vice presidents. 

The Southern Co. was organized after SEC proceedings to simplify 
and integrate the components of Commonwealth & Southern Corp. 
Southern acquired complete stock ownership of Alabama Power Co., 
Georgia Power Co., Gulf Power Co., and Mississippi Power Co. It 
also acquired from Electric Bond & Share the common stock of Bir- 
mingham Electric Co. The latter was merged with Alabama Power 
Co. (Moody’s Public Utilities Manual, 1954). 

Mr. Yates is a vice president and director in each of Southern’s 
subsidiaries. According to Poor’s 1954 Directory of Corporation 
Executives, Southern has offices at 20 Pine Street, New York City, 
and a Park Avenue address is listed for Mr. Yates. 

James M. Barry is the third of the three vice presidents in MVGC, 
He is chairman of the executive committee and director of Southern 
(III, 774). 


MVGC CORPORATE STRUCTURE QUESTIONED 


MVGC, the contracting party with AEC under the Dixon-Yates 
contract, was incorporated in Arkansas July 16, 1954. The incor- 
porators were 3 residents of New York City who paid in $300 for 
nominal stock ownership to bring the corporation into being. 

Senator Joseph C. O’Mahoney, in a letter to the SEC dated Decem- 
ber 17, 1954, and publicly released December 21, raised certain ques- 
tions about the relationship of the incorporators to the sponsoring 
companies who are committed to acquire the common stock of 
MVGC. 

Senator O’Mahoney’s letter also noted provisions in the new cor- 
poration’s bylaws for cumulative voting by the stockholders and for 
the vesting of broad authority in an executive committee to act for the 
board of direc tors. 

In the Senator’s view: ‘“Thus we have provisions which concentrate 
managerial power in the fewest possible hands over the company with 
which the United States Government is to enter a contract.”” The 
Public Utility Holding Company Act, Senator O’Mahoney observed, 
was intended to eliminate such evils. 

While MVGC is located in Arkansas and would deliver power to 
consumers in Tennessee, none of its top executives, listed above, 
resides in those two States (III, 384). Considering the interlocking 
between holding companies in the Dixon-Yates arrangement and 
sponsorship of the deal by nonoperating corporations removed from 
the area, it is plain to us that the objectives of local management and 
control, contemplated by the Public Utility Holding Company Act, 
are defeated. 

J. D. Stietenroth, former chief financial and accounting officer of 
Mississippi Power & Light Co., a Dixon subsidiary, testified under 
oath before the Senate Judicis ury Subcommittee as to the continuing 
vices of absentee ownership and control affecting utility operations 
in his home State of Mississippi. 

A predominant role in such absentee direction is performed by 


Ebasco Services and its vice president, Mr. Seal (IV, 343 ff.). We 
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have noted earlier Mr. Seal’s intimate participation in the development 
of the Dixon-Yates deal. 


EBASCO ROLE QUESTIONED 


AEC Commissioner Murray, in testimony before our committee, 
stated that Middle South and associated companies in EEI share with 


'Ebasco the responsibility for failures in the construction of the Joppa 


plant supplying power to AEC at Paducah. He said they were 
responsible for employing Ebasco and for insuring satisfactory per- 
formance, which they failed todo. Asa result, the Government must 
pay an additional $2.8 million yearly or $70 million extra during the 
life of the contract (I, 281). 

When Ebasco appeared on the scene in the Dixon-Y ates negotiations, 
Mr. Murray said that he sought to obtain a report on the events which 
led to the replacement of Ebasco by the Bechtel Corp. in the con- 
struction of the Joppa plant. 

To his amazement, he could find no record, only a brief minute of a 
Commission meeting stating that Ebasco had been replaced. He was 
promised that an attempt would be made to get the data from EFI. 
According to Mr. Murray, a limited amount of information subse- 
quently was furnished, after which he asked for more complete back- 
ground information (I, 282). 

Mr. Murray took the position that the AEC should not execute the 
Dixon-Yates contract with Ebasco as the engineers and builders 
unless conclusive evidence of competent performance were forth- 
coming. He indicated that their engineering role would be acceptable 
but not their construction (I, 282-286). 

Mr. Strauss countered this criticism with a comment that Ebasco 
had been involved in the Joppa situation before Mr. Nichols became 
AEC general manager or before he (Mr. Strauss) returned to the 
AEC as chairman (I, 293). 

In earlier testimony Mr. Nichols had advised the committee that 
Ebasco was to build the Dixon-Yates plant and was already on the 
job (I, 160-167). When Ebasco was suggested by Dixon-Yates, he 
told Senator Anderson, “‘I sort of lifted my eyelids, as you apparently 
do, Senator, and I went into it in some detail.”’ After ‘‘a great deal 
of soul searching,’”’? Mr. Nichols said, AEC decided to go along with 
Ebasco because he believed the firm had an excellent record in building 
powerplants, Joppa excepted (I, 167). 

Mr. Nichols said that AEC would not give Ebasco a cost contract, 
but he felt that the fixed-price type of contract in the Dixon-Yates 
arrangement warranted more latitude of choice to the sponsors in 
selecting their builder. He also expressed the opinion that Ebasco 
would try especially hard to make good because of the Joppa fiasco 
(I, 167-169). 

During the course of the hearings AEC and Dixon-Yates agreed 
upon a memorandum of understanding providing, among other things, 
that the company would secure prior AEC approval before retaining 
any firm as architect-engineer for design or as general contractors for 
construction or for the management of construction (I, 1010). 

When Congressman Holifield questioned the value of this agreement 
in view of Ebasco’s announced participation, Mr. Nichols informed 
the committee that Ebasco would be retained as architect-engineers 
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to supervise the letting of construction with 60 or 70 men at the site, 
but would not handle the labor or actual construction (I, 602). 


CONSTRUCTION CONTRACTS DISCUSSED 


The construction and equipment contracts, Mr. Nichols testified, 
would be let competitively by MVGC under Ebasco’s supervision 
(I, 602). 

Earlier, Senator Anderson had raised the question whether, under 
the terms of the Dixon-Yates contract, MVGC could give its sponsors 
a contract to construct the plant at cost plus 10 percent, thereby 
raising the $5% million of equity capital to be invested in the plant 
(I, 23). 

Budget Director Hughes stated he had not examined into that pos- 
sibility. He called for advice from Mr. Adams of the FPC, who said 
that while the contract did not specifically bar the cost-plus device, he 
believed there was no intention to resort to it (I, 25). 

Mr. Nichols saw no need for safeguarding language in the contract. 
He and his general counsel contended that the procedure was barred 
by the Public Utility Holding Company Act (I, 158-159). 

We believe that Messrs. Nichols and Mitchell could have gone an- 
other logical step forward and persuaded themselves that the whole 
Dixon-Yates contract is a violation of the Public Utility Holding 
Company Act. 

After the above-mentioned memorandum of understanding, Mr. 
Nichols took the position that prior AEC approval of engineering and 
construction contracts would afford sufficient protection (I, 661-662). 


Part 5. “REPLACEMENT” Power (FERGUSON AMENDMENT) ANALYZED 


There is no doubt that the 83d Congress, in enacting the Atomic 
Energy Act of 1954, gave general endorsement to the “Dixon-Y ates 
proposal. The Ferguson amendment (sec. 164) was adopted after 
the Senate rejected the Anderson amendment (which would have 
limited AEC authority to utility contracts for direct supply of the 
atomic installations). Likewise, the House rejected the Cooper 
amendment which would have ruled out the Dixon-Yates deal (Con- 
gressional Record, July 21, 23, 1954, daily edition, pp. 10771, 11368). 

The Ferguson amendment was carried through conference (1. Rept. 
2639, 83d Cong., 2d sess., p. 48). 

A literal reading of the Ferguson amendment, however, does not 
necessarily resolve the basic legal issues. The pertinent portion 
reads: 

The authority of the Commissicn under this section to enter into new contracts 
or modify or confirm existing contracts to provide for electric utility services in- 
cludes, in case such electric utility services are to be furnished to the Commission 
by the Tennessee Valley Authority, authority to contract with any person to 
furnish electric utility services to the Tennessee Valley Authority in replacement 
thereof. 

The Ferguson amendment, in so many words, authorizes the AEC 
to contract with a private utility (or any private or public entity) to 
furnish power to the TVA to “replace” power supplied to AEC. Such 
an arrangement on its face is not only legally questionable but 
administratively absurd. 
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AEC MADE POWER BUYER FOR TVA 


In effect, the amendment authorizes AEC to become a power 
purchasing agency for TVA for the next 25 years. Can the TVA 
be held legally responsible and acc ountable for decisions regarding its 
own affairs made by another agency? What is the relationship 
between AEC’s contracting authority under the Ferguson amendment 
and TVA’s own contracting authority under its organic law, which 
has not been specifically amended or repealed by the Ferguson 
amendment? 

During the Senate debate, Senator Cooper of Kentucky pointed out 
that the Ferguson amendment does not require TVA to accept the 
power. He stressed the independent status of both TVA and AEC 
under their basic statutes (Congressional Record, July 20, 1954, 
daily edition, p. 10594). 

The argument was made, in defense of the Ferguson proposal, 
that it would authorize AEC to make the contract and would require 
TVA to accept the power whether TVA wanted to or not. It was 
contended that the Ferguson amendment would supersede, as a 
matter of law, every prior law to the contrary “because the last word 
of Congress is the law of the land”’ (ibid.). 

We do not believe that Congress intended to alter the TVA statute, 
and nothing in the Ferguson amendment so indicates. Nor, we may 
add, does the Ferguson amendment make legal a contract which would 
otherwise violate the Public Utility Holding Company Act or other 
Federal statutes. 

CONCEPT NOT DEFINED 


The word “replacement”’ is not defined in the law or in the Dixon- 
Yates contract. Although AEC and Budget Bureau officials have 
tried to give the term the significance attached to interchange or 
wheeling arrangements among interconnected utility systems, it is by 
no means established that ‘“‘replacement” has an ac cepted usage in the 
utility industry and, in any case, AEC is not a utility. 

Mr. Allen, president of the ‘Memphis Light, Gas & Water Division, 
with 30 years of experience in the electric utility industry, testified 
under oath before the SEC that he had never heard of the term 
“replacement” before Dixon-Yates came into the picture (III, 1193). 

In the ordinary dictionary meaning, ‘‘replace’’ means to put back, 
restore, or supplant. Presumably the amendment contemplated the 
restoring to TVA of an equivalent amount of power taken by AKC. 

Does the amendment authorize a contract for an equivalent amount 
of power at a higher price? If it does, which agency is obligated or 
permitted to assume the added cost? If, at any time, Dixon-Yates 
cannot deliver power to TVA, as Senator Kefauver inquired, is TV A 
to be relieved of delivery of the same amount of power to AEC (1, 772)? 
Questions such as these are not resolved by the Ferguson medio nt. 

Does the amendment authorize a contract for capacity that is greater 
in amount than that supplied by TVA to Paducah? The contract in 
section 1.01 would permit MVGC to build additional facilities beyond 
those contracted for. Also the Dixon-Yates company reserves the 
right to use the facilities for purposes other than power supplied to 
AEC at such times and to such an extent as do not conflict with AEC 
requirements. 
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In other words, something more than replacement is involved in the 
Dixon-Yates contract. 


EARLIER MEANING DIFFERENT 


AEC General Counsel Mitchell, prior to adoption of the Ferguson 
amendment, predicated the cone ept of “replacement”’ on the release 
to TVA by AEC of 600,000 kilowatts of power, as contemplated 
in the President’s budget message. A legal memorandum which 
Mr. Mitchell prepared and submitted to Mr. Nichols (the memo- 
randum under date of July 22, 1954, was placed by Senator Hicken- 
looper in the Congressions al Record of July 19, daily edition, p. 10447 
contains this paragraph: 

The increased cost to the Government of the Dixon-Yates proposal as against 
the Commission’s present contract with TVA would be approximately $3,685,000 
annually. However, if the President directs the Commission and TVA to modify 
their existing arrangements so as to release to TVA 600,000 kilowatts under the 
present contract (and we do not question the President’s authority to do this), 
then the Cemmission has authority to make the best contract it can for the re- 
placement of power thus released. 

If we take Mr. Mitchell’s words in their obvious sense, he construed 

“replacement” to mean that AEC would get new power from private 
sources to replace that turned back to TVA. Yet the Ferguson 
amendment does not refer to replacement by AEC in its own behalf, 
of power released to TVA; it refers to replacement by AEC, in TVA’s 
behalf, of power now taken from TVA. 

Implicit in Mr. Mitchell’s above-quoted statement is the require- 
ment that AEC release 600,000 kilowatts to TVA before contracting 
for new replacement power. ‘That is to say, there would be nothing 
to replace unless and until the release of power to TVA were effected. 
Since the AEC has long abandoned the original intent of the President’s 
budget message, and will continue to take the TVA power at Paducah, 

“replacement”? has acquired a meaning quite different from that 
which Mr. Mitchell first presented. 

Presumably he recognized as much when he jumped onto the 
bandwagon of the new language provided by the Ferguson amendment. 
In a later legal memorandum, dated October 1, 1954, asserting the 
legality of the Dixon-Yates contract, he simply quoted section 164 of 
the Atomic Energy Act of 1954, underlining the portion which ‘om 
stitutes the Ferguson amendment. Then the opinion added (I, 917): 

It appears that this Commission is clearly authorized to ente1 in the proposed 
power contract with Mississippi Valley Generating Co. by the provisions of the 
Atomic Energy Act of 1954 set forth above, and especially by the sentence under- 
lined in the above quotation of section 164. 

Nevertheless, AEC officials never have yielded in their contention 
that they had authority to enter into the Dixon-Yates contract prior 
to the F erguson amendment (I, 80, 148). What new authority was 
added has not been explicitly stated. 

The wariness of AEC officials in this respect may be attributed to 
the fact that if they conceded that new authority was conferred, the 
illegality of their prior action would stand self-confessed. 
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LEGISLATIVE SITUATION NOT CLEAR 


The legislative debates on the Ferguson amendment throw little 
light on the subject. Senator Ferguson said he wanted to clarify 
AEC’s existing authority to enter into the Dixon-Yates contract 
(Congressional Record, July 19, 1954, daily edition, p. 10430). 

Senator Ervin also stated that the Ferguson amendment was 
offered “strictly to clarify the situation” (ibid., p. 10591). 

The sponsors referred to the Ferguson amendment as if it involved 
a contract for power required for Paducah. Senator Ervin said that 
he had incorporated the Ferguson amendment in his own substitute 
amendment ‘so that any doubt may be removed as to the legal 
capacity of the Atomic Energy Commission to make a contract 
either with a private utility or with any governmental agency, or 
with anyone else on the face of the earth to obtain replacement 
power necessary for the atomic energy installation at Paducah.” [Ibid 
Emphasis supplied.] 

Again he stated: 

The first part of my proposed substitute (the Ferguson language) does nothing 
whatsoever except to clarify the question of the legal right and the legal power of 
the Atomic Energy Commission to enter into a contract with any person, whether 
it be a private utility or a governmental agency, to obtain replacement power of 
the nature required for its operation. 

Since the Dixon-Yates power is not needed for, and will not be used 
for, any atomic installation, the concept expressed during the Senate 
debate was different from that actually written into the amendment. 
The language used in the debate was similar to that used by Mr. 
Mitchell before the amendment was adopted; namely, replacement 
by AEC for its own use of power released to TVA. 

The inherent ambiguity in the Ferguson amendment and the mis- 
understandings created by it are reflected in the differences of inter- 
pretation by AEC and TVA. 


TVA UNDERSTANDING DIFFERENT 


Vice Chairman Curtis of the TVA Board, in a letter to Mr. Hughes 
dated July 2, 1954, accurately stated the essence of the Dixon-Yates 
arrangement in these words (I, 837): 

Rather than increasing its commitments from private utilities and reducing its 
commitments from TVA as contemplated in the President’s budget message, 
AEC is to protect its present power supply sources by maintaining its full contract 
rights for power to be supplied by TVA. It would be contracting with the 
Dixon- Yates group, therefore, not on its own behalf but primarily for TVA. 

Mr. Hughes in a letter of reply dated August 18, accused Mr. 
Curtis of misinterpreting the proposal. In Mr. Hughes’ words (I, 
840): 

The proposal contemplates that the Atomic Energy Commission will purchase 
power to replace power which it would otherwise obtain from the Tennessee 
Valley Authority. It does not comtemplate that the AEC will buy power to 
supply TVA’s requirements, and it does not change the status of TVA. 

Mr. Hughes went on to describe the arrangement as “essentially 
an interchange of power in kind”’ between the ‘two agencies, whereby 
AEC would purchase Dixon-Yates power and trade it to TVA for an 
equivalent amount of power delivered to AEC. 
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The curious confusion and contradiction in Mr. Hughes’ explana- 
tion reflect an attempt to reconcile the administrative absurdity of 
AEC buying power for TVA, authorized by the Ferguson amendment, 
with the original rationale that AEC would buy the Dixon-Yates 
power for its own use, 


LEGAL FICTION EMPLOYED 


The reconciliation has been made, in the minds of those who justify 
the Dixon-Yates contract, by treating the kilowatts as anonymous 
and ubiquitous, on the analogy of an interchange among intercon- 
nected utilities, so that a Dixon-Yates plant delivering power in the 
middle of the Mississippi River to TVA for distribution in the Mem- 
phis area becomes, by a species of legalistic legerdemain, power used 
by AEC at Paducah. 

As Congressman Abernethy put it (I, 532): 

Actually, this Rube Goldberg arrangement will not replace a single kilowatt at 
Shawnee and not one kilowatt generated by Dixon-Yates will ever reach AEC 
installations. 

It is not surprising, in this context, that the committee experienced 
the greatest difficulty in getting explicit and responsive answers from 
AEC officials (I, 230). 

In compliance with this legalistic legerdemain, AEC must work out 
with TVA a host of complicated adjustments and go through the 
motions of writing a new contract with TVA, alleging that AEC has 
released 600,000 kilowatts to TVA when, in fact, the power will con- 
tinue to flow from TVA to Paducah. 

It is unfortunate that the AEC General Counsel, the Acting Comp- 
troller General, and the Attorney General all relied on the Ferguson 
amendment as legalizing the Dixon-Yates contract without examin- 
ing carefully into the legal questions posed by the ‘‘replacement”’ con- 
cept and without appraising the legal effect of numerous provisions in 
the contract. We note here, however, that the criticisms of the con- 
tract submitted to the committee by Mr. Weitzel, the Acting Comp- 
troller General, were extremely helpful in identifying the worst fea- 
tures of the contract and leading, in some cases, to improvement. 

Attorney General Brownell, in advising the AEC that its authority 
to execute the Dixon-Yates contract ‘cannot be questioned,’”’ quoted 
from the conference report on the atomic energy bill a statement of 
the House managers that the Ferguson amendment ‘authorized the 
Commission to enter into contracts to provide for the replacement to 
the Tennessee Valley Authority of electric utility services furnished by 
the TVA to the Commission in accordance with the basic authority.” 
His opinion added: ‘The ‘basic authority’ referred to is that provided 
by section 164” (I, 921). 

It is doubtful that section 164 is the “basic authority” for contracts 
between AEC and TVA since the furnishing of power supplies preceded 
the enactment of that section and, in any case, the purpose of section 
164 was to underwrite long-term contracts with private utilities by 
authorizing payment of cancellation costs in the event of contract 
termination (S. Rept. No. 477, 83d Cong., Ist sess., p. 2). 
® Even without this authority, AEC as a Government agency would 
have priority rights under the TVA Act. Mr. Brownell, himself, 
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recognized this fact in another part of his legal opinion. But his 
reasoning was bizarre. The opinion stated at one point (I, 920): 

It appears that without a contract such as this, the Atomic Energy Commission 
as an agency of the United States might be required to exercise its righ - as a 
priority customer under the Tennessee Valley Authority Act (16 U. , see. 
831, et seq.) and demand from the Tennessee Valley Authority the a ond of 
power to be developed by the plant to be erected pursuant to the contract. This 
would seriously aftect the present customers of TVA now receiving that power. 

Apparently the Attorney General was not aware of the fact that 
AEC had a firm contract with TVA for the power, that there was no 
intention on AEC’s part to discontinue using that power or on TVA’s 
part to take it away. In any event, the priority argument was, in 
Mr. Nichols’ words “a new factor thrown into the thing” by virtue of 
the Attorney General’s opinion (I, 175). 


PRIORITY CLAUSE EXPLOITED 


AEC and Budget Bureau officials have tried to make use of the 
priority clause as a kind of scare technique in dealing with TVA. 
They intimated to the committee that by its exercise they could com- 
pel TVA to supply emergency demands for power at normal low rates 
instead of the higher rates necessitated by TVA’s purchase of interim 
power from private utilities to meet AEC emergency demands (I, 58, 
216). 

They have also referred to the Attorney General’s opinion on this 
point as an added justification for caomutien the Dixon-Yates contract. 

A month before the Attorney General’s opinion was delivered, Mr. 
Strauss had addressed a letter (dated September 1954) to General 
Vogel as TVA Chairman, asking for “frank discussion’ on the ground 
that ‘there is a need for resolving the basic policy concerning what 
TVA costs should be considered in selling power to the AEC and also 
what priority the AEC should have for TVA-produced power.” 

Mr. Strauss explained that a clarification of policy was needed 
because of differences between the two agencies arising from their 
analysis of the Dixon-Yates proposal, the new Oak Ridge power 
requirements, and “the political debate that related to the passage of 
the new Atomic Energy Act of 1954” (I, 217) 

Previously TVA Vice Chairman Curtis, in a letter to Mr. Hughes 
dated August 26, 1954, had charged that AEC General Manager 
Nichols had injected himself into the Senate debate on the atomic 
energy bill “‘to discredit, and in our view to disparage TV A’s per- 
formance under existing contracts and disclosed a request to your 
office to modify the financial arrangement already existing between 
our two agencies as a result of past negotiations” ( (I, 14). 

General Vogel testified before the committee that TVA does not 
charge AEC higher prices for power under firm contract than are 
charged to other customers. Higher prices to AEC were confined to 
interim power supplies suddenly demanded by that agency. ‘To 
fulfill these emergency demands, TVA was obliged to make purchases 
from outside utilities. In the alternative, TVA would have been 
forced to set aside 20-year contracts with power distributors serving 
established needs in the TVA area (I, 337). 

The practical effect of AEC’s endeavor to readjust its costs for 
emergency power, stemming from involvement in the Dixon-Yates 
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deal, would be to saddle power consumers in the TVA area with the 
cost burden of emergency defense needs. The effort is particularly 
reprehensible in view of AEC’s refusal to assist TVA in orderly 
planning for increased defense power needs. 

In response to questioning from Congressman Holifield, General 
Vogel acknowledged that there was no precedent for loading extra 
expense costs on “people in adjoining communities. He agreed that 
the exercise of priority by AEC would be unprecedented and would 
constitute a resort in peacetime to drastic measures not even used 
during the war (I, 338-339). 

This episode is only one of the many unhealthy consequences of 
the Dixon-Yates deal and the concept of replacement. 


Part 6. Tax Fratures (GorE AMENDMENT) ANALYZED 


When the Dixon-Yates proposal was first accepted, provision was 
made for direct payment by the Atomic Energy Commission of all 
tax costs to be incurred by the company whether Federal, State, or 
local taxes. 

During the debate on the atomic energy bill, Senator Gore pro- 
posed an amendment which, as written into section 165 of the Atomic 
Energy Act of 1954, provides as follows: 

No contract entered into under the authority of this Act shall provide, and 
no contract entered into under the authority of the Atomic Energy Act of 1946, 
as amended, shall be modified or amended after the date of enactment of this 
Act to provide, for direct payment or direct reimbursement by the Commission 
of any Federal income taxes on behalf of any contractor performing such contract 
for profit. 

To overcome the effect of the Gore amendment without depriving 
the Dixon-Yates company of its previously won privilege, the AE 
made the Federal tax component a part of the base capacity charge 
under the contract and provided for estimated adjustments as the 
amount of taxes might vary from quarter to quarter. 

The device is technical and involved, but it merits discussion in 
view of its obvious violation of the spirit, if not the letter, of the 
Gore amendment. 

The contract provides that the Government shall pay to the Dixon- 
Yates Company a base capacity charge of $9,052,050 per year, adjusted 
for changes in cost of facilities above or below a target estimate of 
$107 ,250,000 and in certain other cost components (in addition, AEC 
is to pay a base energy charge of 1.863 mills per kilowatt-hour, also 
adjusted for certain cost components, which charge amounts to an 
estimated $9,688,000 per year). AEC would bear half of all added 
construction costs up to a ceiling of $117 million. 


FEDERAL TAX COMPONENT FIGURED 


The Federal income tax component is figured in the base capacity 
charge as follows: 

Assuming that the construction costs fall exactly on the target 
estimate, the going corporate tax rate of 52 percent is supplied to a 
predetermined figure ($1,031,250) sufficient to yield a return of 
$495,000 on the equity capital, the remainder of $536,250 being the 
Federal income tax component. 
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In the event construction costs are below or above the igrget esti- 
mate, the yearly amount of return on equity capital is adjusted at the 
rate of $28,025 for each $1 million of cost down or up (to the upper 
limit). 

This means, of course, that if the company realizes savings in 
construction costs, the Government absorbs the taxes on the extra 
income through increases in the payments on the capacity charge. 

Each calendar quarter a calculation is made for further adjustment 
in the adjusted capacity charge to take account of changes in the 
amount of Federal income taxes, since operating expenses and there- 
fore taxable income presumably will vary somewhat from quarter to 
quarter. 

The applicable Federal income taxes are to be determined by agree- 
ment for the quarter ahead rather than for the quarter just passed. 
In this way the AEC and Dixon-Yates attempt to circumvent the 
Gore amendment which prohibits direct reimbursement by the 
Government of the company’s Federal income taxes. 

The AEC has explained this section of the contract as follows: 

Section 4.03 of the current proof recognizes thet the base capacity charge 
includes a factor for Federal income tax costs, and sets forth a formuls to be used 
in making periodic adjustments to the base capacity charge to sllow for changes 
in the Federal ircome tax rate. The method of allowing ter Fedeial income tax 
costs tcllowing in this section wes developed to comply with requirements of the 
Gore amendmert (sec. 165 (b) of the Atomic Erergy Act of 1954). It is contem- 
plated thet quarterly the tax rate for the ensuing quarter will be estimated and a 
revised capacity charge calculated in accordance with the formula. Thus, the 


payment will not beon anactual be sis butretherona forward-looking tax-adjustment 
basis. 


CONFERENCE REPORT MISCONSTRUED 


AEC General Counsel Mitchell, Acting Comptroller General 
Weitzel, and Attorney General Brownell all have construed the tax 
provisions in the contract as permissible under the Gore amendment. 
The three legal opinions rely on explanation by the House managers 
in the conference report on the atomic energy bill. Therein it was 
stated (H. Rept. 2666, 83d Cong., 2d sess., p. 50): 

It was the intention of the committee of conference to prohibit the direct pay- 
ment of Federal income taxes to contractors of the Commission, but it was not 
the intention of the committee of conference to bar inclusion of such taxes in the 
computation or adjustment of the base rate »>r cost structure of the Commission 
cortract. 

During the hearings on the Dixon-Yates contract, Senator Anderson 
pointed out that the legal opinions cited the ‘‘conference report’? when 
in fact they were quoting from the statement of the managers on the 
part of the House. The Senate does not make such statements in a 
conference report (I, 113-114). 

Chairman Cole contended that all the conferees had agreed to the 
statement, but he withdrew the contention when no record was found 
to verify it (I, 116-118). 

Senator Anderson also characterized Mr. Mitchell’s citation of 
excerpts from the Senate floor debate on the Gore amendment in these 
words (I, 116): 

But if you look at what the General Counsel put in, he carefully sifted through 


hours of debate to find a few words that he could tie together, to sound as if the 
purpose was quite contrary to the purpose of the Senator from Tennessee. 
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Senator Gore, the author of the amendment, expressed the opinion 
to the committee that the “spirit and intent’’ of the amendment had 
been violated (I, 98). 


GORE AMENDMENT CIRCUMVENTED 


Indeed, the AEC rests its case on the thin fact that the quarterly tax 
adjustments under the contract are based on estimates for the quarter 
ahead and therefore do not constitute exact calculations of taxes 
already incurred. Thus Mr. Mitchell stated in his opinion (I, 919): 

Such an adjustment to the rate structure, involving as it does uncertainty as 
to whether the tax rate fixed upon will conform with the actual tax rate and as to 
what income the company may actually realize, is in my opinion in conformity 
with the Gore amendment requirement. 

This hairsplitting does not remove the fact that there is a specific, 
identifiable tax component calculated in the base capacity charge and 
adjustments thereto. The area of uncertainty is narrow. 

The corporate tax rate is known. The amount of taxes necessary 
to yield a yearly return of $495,000 is known. The costs of construc- 
tion will be known. Adjustments in the tax component of the 
capacity charge to reflect increases or decreases in construction costs 
would be made according to a fixed formula. 

The only uncertainty is a contrived one to get around the Gore 
amendment. From quarter to quarter the amounts of money that 
AEC would pay to the company to cover its Federal income taxes 
might be a few dollars off, one way or another, from the actual amount 
of taxes. 

Even if the estimates for quarterly adjustments are a few dollars 
off for any prospective quarter, conceivably subsequent estimates 
could be made more or less generous to cover slight divergencies. 
There is no reason to suppose that over the 25-year life of the contract, 
with taxes estimated 4 times a year, these divergencies would not 
balance out. 

As a matter of fact, language in section 502 of the contract, if 
broadly construed, would allow for corrections in the tax estimates 
after the actual taxes are known. Although the AEC denies that 
subsequent corrections are intended or allowed (I, 639), the language 
in the contract is not conclusive. 


TAX WINDFALL POSSIBILITY CREATED 


We have no doubt that the intent and effect of the tax provisions 
in the Dixon-Yates contract are to make the company whole for its 
tax costs. Yet, interestingly enough, the attempt to circumvent the 
Gore amendment creates the possibility that the company could 
receive a tax windfall. 

That is to say, not only would the company be made whole for its 
taxes, but it could receive payments in excess of its actual tax costs. 

This situation arises from the fact that the capacity charge which 
includes the tax component is a fixed payment in relation to con- 
struction costs. 

As noted above, if construction costs hit the target estimate, the 


capacity charge includes funds to yield a yearly equity return of. 


$495,000 and tax costs of $536,250, based upon a 52-percent tax rate. 
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If it happens that operating expenses greatly exceed those estimated 
in the contract, or losses are incurred in sales of power outside the 
contract, the company’s income-tax bill would be much less than 
$536,250, and yet the AEC would pay that specific amount to the 
company as part of the capacity charge. 

As the Acting Comptroller General stated: 

If it incurs losses on its whole operation, including the 50,000 kilowatts (cf 
outside sales), it may not pay a dime to Internal Revenue, but it has the $536,250 
as an income-tax component (I, 731). 

It was pointed out also that if the company has a favorable operating 
experience, conceivably it would pay more income taxes to the Treas- 
ury than is figured in the base capacity charge (I, 730). This only 
means, however, that the company would be made whole for all its 
taxes on a predetermined 9 percent rate of earnings under the contract 
and would pay from its own treasury the income tax on additional 
earnings. And if extra income is earned, it goes into a special fund 
as a cushion against years of lesser earnings. The company would 
not have to worry about income taxes on extra income until after 
the contract period of 25 years (I, 715). 

Mr. Nichols, when questioned on the possibility that the company 
could receive payments on account of taxes in excess of actual taxes, 
said he did not understand the question. He could not understand 
how there could be a windfall (I, 685-690). 

Mr. Strauss, in a subsequent formal letter of reply to Senator 
Hickenlooper who requested comments on this matter, acknowledged 
that the company could receive tax payments in excess of actual taxes. 
He maintained that under the original proposal of AEC to pay the 
exact amount of the company’s income-tax costs, this possibility 
would not have arisen. He attributed the result to the Gore amend- 
ment (I, 803-806). 

The fact that the company might receive payments from AEC for 
the tax component which were greater or less than taxes incurred, 
was cited by Mr. Strauss as proof that the Gore amendment was not 
being violated. 

In other words, having been prevented by the Gore amendment 
from directly paying the company’s income taxes, Mr. Strauss modi- 
fied the contract and created the possibility of tax payments to the 
company exceeding its actual taxes, for which he blamed the Gore 
amendment. 

Mr. Strauss also discounted the possibility that losses would be 
incurred by sales of 50,000 kilowatts of power to other companies 
since the contract requires that such sales be made at ‘incremental 
cost” which, allegedly, would return the actual cost for producing 
and delivering the extra power (I, 805). 

We do not have sufficient information to fully appraise the impli- 
cations of the tax windfall possibility. Certainly the possibility 
exists, as Mr. Weitzel pointed out (I, 730-734). Its application 
would depend on the extent and distribution of losses, if any, experi- 
enced by the company. 

The Commissioner of Internal Revenue has advised Senator 
Hickenlooper that losses on operations outside the contract as well as 
all other losses would be deductible in determining net taxable in- 
come (I, 809). 
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Under such circumstances, Dixon-Yates would have latitude to 
measure operating losses against the tax component. In any case, 
the company would be assured of taxpayments based on a 9 percent 
rate of earnings, whatever its aggregate taxable income. 


OTHER QUIRKS IN TAX SCHEME NOTED 


There are other curious quirks in the Dixon-Yates tax immunity 
scheme besides the possibility of taxpayments to the company in 
excess of taxes. The contract provides that AEC shall share (50 
percent) in savings on construction costs, but AEC payments to 
Dixon-Yates could increase if greater savings were to be realized. 
This is due to the fact that the tax component of the capacity charge, 
calculated on a predetermined 9 percent rate of return, would work 
against the savings figure. 

To cite the example given by the General Acc ounting Office (round- 
ing the figures): If the plant were to be constructed ‘for $10 million 
less than the target estimate of cost, AEC would get $275,000 as its 
share of savings and would pay Dixon-Yates $300,000 for Federal 
income taxes. The yearly base capacity charge of $9 million would 
be increased by the small sum of $25,000. 

If the cost of construction were $10 million above the target esti- 
mate, the reverse situation would apply, with the base capacity 
charge being reduced $25,000. 

In effect, the capacity charge would remain more or less constant, 
despite substantial increases or decreases in construction costs (I, 
636, 717). 

In the sense that the taxpayments ultimately would return to the 
Treasury, even if paid in Dixon-Yates’ behalf by a Government 
agency, the Government would get some subsequent benefit from 
savings in construction costs. These would not be reflected in AEC’s 
payments to Dixon-Yates. 

Mr. Nichols, in defending the peculiar tax formula in the contract, 
said that not only AEC’s costs but net cost to the Government was 
considered. When Senator Anderson asked why the decision was not 
made to let TVA build the plant, with resulting large savings to the 
Government, Mr. Nichols said that the decision was a matter of ad- 
ministration policy (I, 154). 


PRECEDENTS FOR TAX OFFSET CRITICIZED 


During the Senate debate on the Gore amendment, Senator Know- 
land expressed grave doubt as to the wisdom of a policy by which a 
company’s income taxes were offset by the Government, even if not 
directly reimbursed. 

When precedents were cited in the cases of the EEI and OVEC 
contracts, Senator Knowland said that these precedents were not 
necessarily good ones and that remission or offset for Federal income 
taxes was not sound public policy (Congressional Record, July 26, 
1954, daily edition, p. 11537). 

It is interesting to note that the tax provisions in the EEI and OVEC 
contracts came to public notice for the first time during the Senate 
debate last summer when Senator Hickenlooper said that AEC sources 
had telephoned him and pointed out these precedents (ibid., p. 11536). 
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The reimbursable features of these two previous contracts, so far as 
we know, were never discussed by Government witnesses in hearings 
before either the Appropriations Committees or the Joint Committee 
on Atomic Energy when requests by AEC were pending in 1953 for 
legislative authority to back up these long-term contracts. 

Extracts from the EEI and OVEC contracts relating to Federal 
income-tax features were included in the AEC analysis of the Dixon- 
Yates contract presented to our committee at the recent hearings 
(I, 895-897). If the Gore amendment were considered retroactive, 
the provisions for tax reimbursement in these two contracts would be 
an outright violation. 


OTHER EVASIONS OF GORE AMENDMENT NOTED 


In addition to the tax formula in the Dixon-Yates contract by which 
tax payments to the company are taken care of in the capacity charge 
(sec. 403), several other sections involve the Gore amendment. 

Under section 4.09 of the contract, AEC would have to make pay- 
ments to the company in excess of depreciation allowances on a 
sinking fund basis in the event such a depreciation formula were 
disallowed by the Internal Revenue Service. 

Such payments would be subject to Federal income tax, so that 
AEC would have to pay the difference between the depreciation 
allowance and the amounts required to amortize the debt in 30 years, 
plus the amount of Federal income tax applicable to this additional 
payment (I, 873) 

Since Federal income-tax payments by AEC would be involved 
here, the question again arises as to possible violation of the Gore 
amendment. Evidently aware of the possibility, the parties to the 


contract state in this section as follows: 


The deduction of depreciation for Federal income-tax purposes on the basis 
stated above constitutes a part of the basic cost structure of this contract and of 
the furnishing of facilities for the supply of services hereunder, and therefore the 
obligation of the AEC under this section is a portion of such basic cost structure. 

In other words, even though AEC may be obligated to pay Federal 
income taxes on at least a portion of the funds for debt retirement, 
an effort is made to represent such payments as part of the general 
rate structure and thus avoid the appearance of direct payment of 
taxes—prohibited by the Gore amendment. 

The legal opinions of the AEC General Counsel, the Acting Comp- 
troller General and the Attorney General go along with this approach 
in the contract without offering any detailed analysis. 

Under section 4.11 of the contract AEC would be obligated to pay 
the company in monthly installments $524,000 per year for the first 
5 years after commercial operation of the first generating unit has 
begun, and thereafter amounts equal to one-fourth of 1 percent an- 
nually of the cost of the facilities. These payments would be held by 
the company in a reserve to provide for replacements. 

During the first 5-year period, if the Internal Revenue Service rules 
that the replacement payments are not subject to income taxes, the 
yearly payments would be $262,000 instead of $524,000. 

The company undertakes to apply promptly for a ruling that pay- 
ments under this section are not subject to Federal income taxes. If, 
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however, the Federal income taxes are payable, the company deducts 
them from the replacement reserve. 

We consider this, as other sections, a reimbursement to the company 
for Federal income taxes in violation of the Gore amendment. 

We note also the circumstance that in the event the tax rate falls 
below 50 percent, the Government would pay more than the tax 
amount as a tax payment to the company (I, 715). 


ADVERSE TAX RULINGS MINIMIZED 


The contract also takes account of the possibility of adverse legisla- 
tive or judicial action affecting the tax arrangements. 

If changes in applicable laws make the tax offset formula in section 
4.03 “inequitable,” the parties agree to amendments ‘‘to the end that 
such changes in law shall alter the effect of this provision to the mini- 
mum extent practicable.”’ 

This sounds to us very much like a commitment on the part of a 
Government agency to nullify or minimize the effect of a future con- 
gressional enactment. 

What happens if there is a court test and the income-tax provisions 
are found to violate the Gore amendment? 

By the provisions of section 8.17 the parties are to agree to amend- 
ments to the contract, in the event any of the payment provisions are 
held to be illegal, which shall have the effect of restoring the company 
to the earnings position set out in the contract. 

If the parties fail to agree within 3 months after a holding of illegal- 
ity, the company reserves the right to cancel all the provisions of 
article IV of the contract (which deals with rates) and to continue to 
provide power to AEC at “just and reasonable rates’’ fixed by the 
Federal Power Commission or by such other regulatory commissions 
as have jurisdiction, and AEC is obligated to pay at those rates. 


QUICK TAX WRITEOFFS CONSIDERED 


According to section 8.16 of the contract the company can get ac- 
celerated amortization for income-tax purposes if approved by AEC 
and if the contract is amended to make “an equitable adjustment.” 

Mr. Adams of the Federal Power Commission, acting as technical 
adviser to AEC and the Bureau of the Budget, testified before our 
committee earlier that the Dixon-Yates group does not intend to 
apply for accelerated amortization (II, 1083). 

We have no other information regarding the company’s intent. 
However, we note that both the sponsoring companies, Middle South 
Utilities, Inc., and the Southern Co., now enjoy the benefits of large 
amounts in quick tax writeoffs for their operating subsidiaries. 

Thus Mr. Yates’ company, in a financial statement as of September 
30, 1954 (SEC Form U-1) reports that the companies in his group 
have obtained certificates of necessity authorizing them to amortize 
for tax purposes over a 5-year period approximately $104,300,000 of 
the cost of certain electric facilities being completed in the years 
1951-56 (III, applicants’ exhibit W-2). 

According to the 1953 annual report of the Federal Power Com- 
mission, the consideration to be given short-term plant writeoffs in the 
utility field has presented Federal and State regulatory commissions 
with problems of great complexity (98, 99). 
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We are not in a position to assess the effect of accelerated amortiza- 
tion under the Defense Production Act on the sinking fund formula 
contemplated in the contract. However, we see no justification 
whatever for the company seeking accelerated amortization on the 
allegation that the Dixon-Yates plant is serving a specific defense 
purpose. 

STATE AND LOCAL TAXES REIMBURSED 


The techniques for circumventing the Gore amendment which we 
discussed above, are not used in the case of Federal taxes other than 
income taxes and in the case of State and local taxes, for which direct 
reimbursement is allowed. Section 4.08 of the contract provides 
that Dixon-Yates will be reimbursed in full for these taxes (with a 
few minor exceptions such as payroll taxes, sales taxes on supplies, 
ete.). 

The AEC claimed a concession in the contract over Dixon-Yates’ 
proposal for reimbursement of all State and local taxes in that State 
income taxés above the amount applicable to a net return of 9 per- 
cent do not have to be reimbursed. 

However, if the company’s net earnings in any given year fall below 
$495,000 (9 percent), the difference between the tax costs actually 
reimbursed and the tax costs on $495,000 becomes available as a 
carry-forward in determining the maximum taxes payable in any future 
year or years. 

This means that AEC would have to lay out each year the State 
income-tax amount based on $495,000 net earnings, even if the com- 
pany earned less, and the difference would be put into a kitty to re- 
imburse the company for tax payments in those years when it would 
earn more than $495,000 net. 

Thus the company virtually would be guaranteed its State tax 
costs on profits above the 9 percent return. 

It is further provided that the company will pay its own tax liabil- 
ities when selling power from the plant to other users or deriving 
revenue from added capacity not required to supply the Government. 

Under this arrangement we dare anticipate that the company would 
try to saddle as many costs as possible on the Government in order 
to minimize its own tax liabilities and increase its profits. 


AEC TO DEFEND MVGC TAX SUITS 


Since the company is to be reimbursed by AEC for State and local 
taxes, it expects AEC approval for all taxes it would pay out. 

In effect AEC is made a party to any tax action or litigation in which 
the company is involved with State or local authorities. 

AEC can represent the company in, or take charge of, any action, 
or the company can proceed on its own, but AEC must pay the 
expenses. 

All penalties, interest and other expenses, costs and charges of any 
kind incurred by the company under this provision are to be paid by 
AEC. 

By undertaking to reimburse the company for State and local taxes, 
of course the AEC has an interest in protecting the company against 
unwarranted or excessive tax impositions by State and local governing 
bodies. 








74 WAIVER ACTION BY JOINT COMMITTEE ON ATOMIC ENERGY 


Although the contract was represented to the committee as generally 
a fixed-price contract, the tax reimbursement features stand on a 
different footing. As explained by AEC General Manager Nichols 
(I, 682): 


* * * in the case of State taxes we tried to make this a straight-cost contract. 


and we have stated it as a cost contract. For this part of it we will be apply- 
ing the same rules as we are in our cost-plus-fixed-fee contracts. 

Whatever the AEC precedents for undertaking to act as the com- 
pany’s lawyer, we believe that the arrangement under the contract 
is most awkward. 

An anomalous situation is created because Dixon-Yates does not 
claim tax immunity as an instrumentality of the Federal Government 
but gets tax immunity because AEC would reimburse it. This puts 
AEC in the position of acting for the company in tax litigation as if 
the company were a Federal agency. 

Consider also that tax rulings which would favor the company in 
relation to its Government business might also favor the company 
with respect to revenues derived from non-Government users of elec- 
tricity. Thus the company would have command of a battery of 
AEC lawyers to defend it in tax suits or regulatory actions and the 
resultant benefits in some parts would accrue to the company and not 
to the Federal Government. 


Part 7. OrnerR Contract Terms ANALYZED 


When AEC General Manager Nichols appeared before the com- 
mittee to present testimony on the Dixon-Yates contract, he endeay- 
ored to represent that the contract in its then “final” form contained a 
whole series of improvements over the Dixon-Yates proposal of April 
10, 1954, with alleged resultant benefits to AEC (I, 88 ff.). 

Analysis of the tabular material presented to the committee by 
AEC shows that the cost of the contract to the Government would 
be substantially the same as for the April 10 proposal, the only 
differences involving insignificant changes in the estimated cost of 
taxes (I, 890-891). 

What Mr. Nichols did was to claim as an improvement benefiting 
the Government practically every amplification of the original pro- 
posal into the normal details of writing a contract. 

Anyone familiar with the progress from proposal to contract formu- 
lation would know that the proposal would not contain all the detailed 
specifications but that these would be carefully worked out in the 
definitions and other terms of the contract draft. 

The mere fact that there was a succession of drafts embodying 
minor changes from one to another, gave the AEC plentiful oppor- 
tunities to claim that important improvements were being made. 
The public, without access to the texts of these drafts and without 
technical ability to appraise their complicated terms, might be readily 
misled into accepting AEC’s claim that it had won great concessions. 

The really surprising thing is that, after all the tortuous negotia- 
tions and asserted arm’s-length bargaining, the detailed provisions 
were so uniformly resolved in favor of Dixon-Yates rather than AEC. 

The basic flaws in the contract were not presented in their true 
light by the AEC, but were revealed after sharp questioning by com- 
mittee members, assisted by the critical analysis of the General Ac- 
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counting Office, of AEC Commissioner Murray, and of other wit- 
nesses before the committee. 

AEC appeared in the role of defending and justifying the Dixon- 
Yates group rather than as an agency representative of the public 
interest. 

INTRODUCTORY CLAUSES TENDENTIOUS 


Preceding the body of the contract are 11 “‘whereas’’ clauses. AEC 
General Counsel Mitchell testified that these clauses do not create en- 
forceable obligations but are preliminary statements of fact which are 
part of the contract by way of background to the undertaking. He 
expressed the opinion, however, that they would have standing in the 
courts (I, 277). 

Examination of the “whereas” paragraphs shows that they contain 
some statements which are either inaccurate as to the facts or which 
reflect opinions open to challenge. 

For example, an attempt is made to represent the Dixon-Yates 
proposal as being ‘‘in accordance with” the President’s budget mes- 
sage when, in fact, the original intent of that message was abandoned. 

An attempt is made to give the contract the color of a national- 
defense requirement. ‘The language is so couched that the company 
appears as a patriotic firm willing to do a favor for the Government 
which it would not ordinarily do. 

This is reminiscent of a meeting in Mr. Strauss’ office on January 
20, 1954, at which, according to an AEC report: 

Mr. McAfee and Mr. Dixon made it quite clear to the Chairman that they 
were ready and willing to do anything possible without regard to profit to help 
with the problem of furnishing the power (I, 923). 

A more persuasive reason for the reference to national defense is the 
company’s interest in getting favorable tax rulings and decisions of 
regulatory agencies. The whole transaction rests on a fiction that 
the company is doing all this for AEC, when in fact it will deliver the 
power to TVA to supply commercial, industrial, and domestic re- 
quirements. 

CONTRACT VIRTUALLY RISK-FREE 


Mr. Strauss and other Government witnesses repeatedly emphasized 
that there is no guaranteed profit or guaranteed return on equity 
under the contract (I, 8, 19, 87). 

Technically their statement is true, but we observe that while the 
guaranty is not absolute, it is about as sure and free from risk as any 
Government contract to our knowledge ever devised. 

The Government is offering the Dixon-Y ates company a guaranteed 
market for 25 years, representing total outlay of public funds for 
power of some $519 million (I, 91). 

The company would be completely reimbursed for State and local 
taxes and would receive a virtual offset for Federal taxes, all based 
upon a 9 percent equity return. 

The Government would provide replacements for the company’s 
wornout machinery. 

A reserve would be maintained so that earnings above 9 percent 
are available as a cushion against a lower return than 9 percent. 
Additional profits could be realized throughout the life of the contract 
by keeping construction costs below a conservative target estimate. 
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Operating expenses are generously estimated, creating opportunities 
for further income. 

Large amounts of power would be made available for use in the 
Dixon-Yates system companies, and profits therefrom would accrue 
to the company exclusively. 

At the end of the contract period, the company would own a plant 
in first-class operating condition, worth many millions of dollars. 

In the event of contract cancellation before the 25-year period is 
up, the Government would pay large sums in cancellation costs. 

Numerous provisions in the contract provide that it shall be 
changed to protect the company in the event it is later adversely 
affected by laws or court action. 

The whole structure of the contract is built upon a minimum return 
of 9 percent on equity invested. The probabilities that this return 
would not be realized are practically nil. All probabilities point in 
the direction of a substantially higher return than 9 percent. 


PROFIT CEILING EFFECTED 


The profitmaking opportunities were so evidently large and the 
risks to the contractor so minimal that the Acting Comptroller General 
recommended to the committee the placement of an overall limitation 
on equity return (I, 726). AEC Commissioner Murray likewise had 
proposed a limitation on equity return at an AEC meeting, (I, 282). 

During the course of the hearing the contract was revised to provide 
for an overall limitation of $600,000 as the yearly equity return 
(I, 1006). This figure represents approximately an 11-percent return, 
or $105,000 over the previous 9-percent target. 

Mr. Nichols Seanad this higher ceiling figure as “a slight margin” 
of increase to provide Dixon- Yates an incentive to do a better job 
and effect “many more savings to the Government” (I, 574). 

He felt that the $600,000 ceiling would meet the objections raised 


by the General Accounting Office and would constitute a great | 


advantage to the Government in that the equity return would be 
limited to 11 percent. 

According to Mr. Adams’ testimony, average returns for all utilities 
in 1953 were 10.2 percent on common stock (I, 203). This figure 
apparently was the basis for the 11-percent ceiling on Dixon-Yates 
return (I, 574). 

Before placement of the 11-percent ceiling on earnings under the 
contract, the AEC in keeping with representations by other proponents 
of the Dixon-Yates contract, sought to justify the 9-percent return 
on the ground that the contract provided for a return of only 4 percent 
on the overall investment, as compared with 6 percent as an assumed 
fair return allowed by regulatory commissions (I, 898). 

Since the equity investment of Dixon-Yates is so abnormally low 
(5 percent), compared to the usual equity investment (35 percent), 
the use of such general averages obviously is beside the point. Even 
a doubling of the 9 percent equity to Dixon-Yates would not signifi- 
cantly affect the overall investment return. Furthermore the Dixon- 
Yates contract, in contrast to normal utility business, involves the 
United States Government as a single large customer and a practically 
riskless proposition. 
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HOLES IN PROFIT CEILING NOTED 


It should be noted that the $600,000 limitation would not prevent 
the company from making additional earnings by power sales outside 
the terms of the contract. The company would have a bonus of 
50,000 kilowatts to sell to other Dixon-Yates companies plus such 
power as may not be taken by the Government under the contract 
(I, 729). 

In turn, the other companies, receiving this power trom the new 
plant at low rates, could realize profits accruing to Dixon-Yates by 
virtue of their respective holding company ownership of operating 
subsidiaries. 

Finally the $600,000 profit ceiling is separate and distinct from any 
advantages that might accrue to the company after retirement of its 
debt in 31 years. 

Alex Radin, general manager of the American Public Power Asso- 
ciation, testified before the committee that the normal depreciation 
period for a steam plant is 40 years, and that the Dixon-Yates plant, 
with a useful life of almost 10 years after full depreciation, would be 
worth some $27 million by the straight line method of depreciation. 
Thus, by virtue of power revenues derived largely under the contract, 
the Dixon-Yates company would own a plant having five times the 
value of the equity capital originally invested (1, 362). 

Projected backward over the contract period, the residual value of 
the plant would represent the equivalent of an addition of almost 
$1 million tax free to the yearly income. 

Profit possibilities under the Dixon-Yates contract have two main 
aspects. On the one side, substantial savings could be realized by 
holding construction costs below the conservative target figure, and 
these savings would be reflected in the company’s income throughout 
the life of the contract. 

On the other side, substantial savings could be realized by keeping 
operating costs below the estimated figures. To the extent that these 
would bring the company’s return above 9 percent, they would be 
held in reserve for sharing between the company and the AEC at the 
end of the contract period, with the additional feature that the 
aggregate company return under the contract could not exceed 
$600,600 yearly. 

To a certain extent, the two areas of profitmaking are counter- 
balancing. If the company is looking for assured profits from the 
very start, it has incentive to cut corners on initial capital costs and 
build a plant of lesser efficiency in order to get the benefit of construc- 
tion savings. On the other hand, savings in operational costs create 
an incentive to build a highly efficient plant with possibly higher 
initial construction costs. 

The cost estimates in the contract, both for construction and opera- 
tion, provide extremely broad opportunities for the company to bal- 
ance these competing factors to its net advantage. 


PROFITS ON CONSTRUCTION CONSIDERED 


Mr. Weitzel, the Acting Comptroller General, pointed out to the 
committee that since the equity capital was so small, variations 
between estimated and actual construction costs could significantly 
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affect the equity return. ‘Through coming way under the target 
figure, the contractor could make a killing at the expense of the 
Government” (I, 725-736). 

For that reason, Mr. Weitzel explained, it was important to assess 
the validity of the construction cost estimates. However, the GAO 
found that the AEC had no independent estimates of its own (I, 736). 

AEC General Manager Nichols testified that the estimates had 
been approved by the Féderal Power Commission without access to 
engineering plans or designs, but was predicated on comparative data 
generally available in the industry (I, 631). 

When Senator Anderson asked how AEC could know, in the absence 
of detailed plans aud drawings, whether or not the cost estimates 
were excessive, Mr. Nichols replied: “That is a very good question, 
sir’ (I, 145). 

He dwelt on the length of time it takes to get such cost estimates, 
and said that the contract represented a compromise between a fixed 
price and a cost contract, allowing a range for fluctuation (I, 147). 

The GAO examination of cost estimates submitted to AEC by 
Dixon-Yates showed that items classified as escalation of material, 
escalation on installation, and omissions and contingencies totaled 
$14,728,000. These contingency-type items were approximately 17 
percent of the total of all other costs included in the $104,115,000 
estimate for cost of facilities. 

In the event the contingency-type items are not needed, the GAO 
pointed out, the allowable annual return to the company would be 
16.5 percent on its equity (I, 717). 

Mr. Nichols considered this possibility as being “almost nil.” He 
explained the 17 percent contingency factor as a consequence of the 
Dixon-Yates engineering plan being in a “nebulous” stage. He 
acknowledged, however, that AEC practice normally was to figure a 
10 percent contingency in construction work (I, 151). 

While Mr. Weitzel believed the Dixon-Yates estimate of $160 per 
kilowatt of capacity was in line with industry costs, he emphasized 
that in a Government contract the return to the contractor must be 
considered along with the cost to the Government (I, 743). 

He noted also that the AEC, in comparing Dixon-Yates and TVA 
construction costs, failed to take account of two TVA plants with costs 
lower than those cited for comparison (I, 736, 743). 

In view of the uncertainty of predicting total costs for a plant with 
generating units of such unprecedented size, the Government might 
well have insisted on taking the benefit of the savings in capital costs 
or, alternatively, refusing to share in extra costs. AKC Commissioner 
Murray adhered to the latter position (I, 283). 

After all, in offering a guaranteed market for power for 25 years, 
the Government is entitled to protect itself fully as to initial cost 
obligations. It must be emphasized again that any savings the com- 
pany would obtain from construction are reflected in the allowable 
return throughout the 25-year period. 


PROFITS ON OPERATIONS CONSIDERED 


Even if the company were to incur excessive construction costs and 
suffer a deficit in its estimated equity return, Mr. Weitzel pointed out, 
substantial compensatory earnings could be derived from favorable 
operating experience under the contract. 
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This opportunity would arise from tine following situation: 

The chief element of cost in the energy charge to the Government 
is the cost of fuel. Whereas coal costs are escalated under the contract, 
a constant factor of fuel-burning efficiency (heat rate) is assumed. 

The lower the heat rate, the higher the efficiency of the plant, 
efficiency being measured by the number of B. t. u.’s required to 
produce 1 kilowatt-hour of electricity. The heat rate in the Dixon- 
Yates contract is put at 9,917 B. t. u.’s. 

Mr. Wessenauer testified before the committee that TVA expected 
its new plant to operate at a heat rate between 9,300 and 9,500 
B. t. u.’s (I, 353). 

Mr. von Tresckow, in his proposal to the AEC, used high and low 
estimates of fuel costs based on heat rates of 9,400 and 9,200 B. t. u.’s 
(I, 791-792). 

If the Dixon-Yates estimated heat rate of 9,917 B. t. u.’s exceeds 
that experienced in actual operations, substantial savings would accrue 
to the company. 

Mr. Weitzel pointed out that if the heat rate of the Dixon-Yates 
plant would be no higher than that estimated for the TVA Fulton 
plant (9,350 B. t. u.’s), the company would experience $548,000 in 
fuel savings per year. 

In earlier testimony, R. A. Kampmeier, TVA Assistant Power 
Manager, had testified that the more favorable heat rate for TVA 
plants had not been properly taken into account by AEC officials 
in making comparisons with the Dixon-Yates proposal (II, 1081). 

Mr. Weitzel pointed out that a number of large powerplants were 
being built with heat rates substantially below 10,000 B. t. u.’s 
(I, 726). 

The annual report of the Federal Power Commission for 1953 
(p. 127) lists a number of utility plants with efficiencies of less than 
10,000 B. t. u.’s per net kilowatt-hour. Six of these fall below 9,500 
B. t. u.’s. 

The Ohio Power Co. with 500,000 kilowatts capacity, the only 
plant in the group approaching the size of the Dixon-Yates plant, 
lists a heat rate of 9,432 B. t. u.’s. 

The GAO analysis points out that if the Dixon-Yates plant were 
to operate at comparable efficiency, its fuel costs would be reduced 
by more than $470,000 per year. Since this element of cost is not 
subject to adjustment, the company would get the benefit of this 
reduction in costs, subject only to provisions for dividing excess 
earnings with AEC. 

Mr. Nichols, when questioned about the profit possibilities in the 
heat rate factor, said that he hadn’t gone into all the details but had 
been assured by his staff that the estimates were reasonable. He 
relied also on the provision of the contract regarding the division of 
excess earnings (I, 156). 

AEC officials allege they felt some concern during contract negotia- 
tions that a “‘windfall”’ to Dixon-Yates might occur if actual operating 
expenses proved to be lower than estimated. AEC recognized that 
operating experience and cost data were lacking for generating units 
of the size proposed. Thereupon the company proposed an overall 
billing adjustment on the theory that expenses throughout the 
25-year period, not just the costs of operation during early years 


when equipment was new, should be taken into account (I, 871). 
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OVERALL BILLING ARRANGEMENTS DESCRIBED 


The exceedingly complex provisions for billing adjustment are 
briefly as follows: 

In addition to adjustments in the capacity charge for changes in 
capital costs, fuel costs, and tax costs, and adjustments in the energy 
charge for fuel costs and labor costs, section 4.14 of the contract 
provides for cumulative adjustment. 

AEC and the company would split revenues in excess of those 
required to provide net income of $495,000 yearly as adjusted for 
capital cost changes. The latter is referred to as adjusted net income. 

Whenever yearly revenues would exceed the amount necessary to 
provide adjusted net income for the year and all prior years, the 
company would credit the excess revenues to a special reserve account 
and deposit them in a special fund. The moneys would be invested 
and net earnings after applicable taxes added to the fund. The 
company has agreed to obtain AEC approval for securities selected 
for investment (I, 1013). 

Any income earned by the company’ from power sales based on 
reserve capacity or contract capacity when not taken by the AEC, 
would be excluded from this special fund. In other words, the com- 
pany would reserve for itself completely any profits derived from the 
sale of power from this plant to outside sources. 

Whenever net income for any yearly period would be less than 
adjusted net income, the company would draw out the difference 
from the special fund. Thus the fund would be a cushion to support 
a 9 percent return when yearly earnings yield less than that amount. 

If the special reserve account would exceed $500,000 at the end of 
any year, AEC and the company would split the difference. 

When the contract expires or terminates, any balance remaining 
in the special fund would be divided equally between the parties. 


MAINTENANCE PROVISIONS DESCRIBED 


Before net income is determined, there would be set aside in a 
reserve for deferred maintenance any unexpended portion of mainte- 
nance expense. 

Yearly maintenance expenses under the contract are set at $600,000 
plus 0.15 mill per kilowatt-hour for all energy produced, aggregating 
some $36 million over the life of the contract (1, 727). 

Funds in the deferred maintenance reserve are to be invested and 
the earnings thereon, after applicable taxes, would go back into the 
reserve. Here again, AEC is to approve investments (I, 1013). 

As first written the contract would have left the company solely 
responsible for determining the amounts necessary to place the facili- 
ties in efficient operating condition, with any amount remaining in 
the reserve for deferred maintenance to be divided equally between 
the parties. 

An amendment to the contract, submitted to the committee at the 
commencement of the hearings, requires that both the AEC and the 
company agree upon the use of deferred maintenance funds in placing 
the plant in efficient operating condition and brings the matter within 
the arbitration provisions of the contract (I, 84). 

In sum, if estimated maintenance cost is not expended in any year, 
it is to be set aside in the deferred maintenance reserve. Only after the 
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plant finally is put in dependable and efficient operating condition, is 
the balance in this reserve divisible on a 50—50 basis. 

As the General Accounting Office read the contract, any balance 
in the reserve for deferred maintenance would be available to assure 
Dixon-Yates a dependable and efficient operating plant for 35 years 
regardless of when the contract was terminated. The AEC on the 
other hand held that the fund would be charged only with mainte- 
nance requirements accumulated to the time the contract expired or 
was terminated (I, 727). 

In a subsequent memorandum of understanding with the Dixon- 
Yates company, the AEC obtained language to the effect that the 
maintenance funds could not be projected beyond the 25-year contract 
period (I, 1013). 

Mr. Weitzel expressed doubt that this language would prevail, 
stating: “We cannot frankly understand why they don’t put that in 
the contract.” He also restated his view that the balance accruing 
in the mainfenance fund should revert to the Government when the 
contract expires or is terminated (I, 737). 


DOUBLE CUSHION FOR EARNINGS PROVIDED 


Allocation of excess revenues between the company and AEC pro- 
vided in the overall billing adjustment would apply to earnings above 
the assumed yearly return of $495,000 and up to $600,000, the ceiling 
figure imposed by the latest amendment to the contract. 

For earnings above $600,000 per annum, a limitation account would 
be set up and the excess deposited in a limitation fund. 

As in the case of the special fund and the deferred maintenance 
reserve, moneys in the limitation fund could be invested in securities 
approved by AEC, with any net earnings after applicable taxes 
thereon going into the fund. 

Also, as in the case of the special fund, the company could withdraw 
from the limitation fund sufficient amounts each year to bring its 
earnings up to the ceiling (I, 628, 1006). 

Thus the two funds would operate as a double cushion to enable the 
company to use earnings in the best years throughout the contract 
period to insure yearly earnings of $495,000 (9 percent) and above 
that of $600,000 (11 percent). 

After the contract expires or is terminated, residual amounts, if any, 
in the limitation fund would be paid to AEC, 

The complex structure of accounts and funds under the contract 
is to be noted. The funds would become available for investment 
purposes, with AEC being required to participate. We question the 
authority of AEC to supervise the private investment of funds which 
in some part belong to the public. 


FIRM DELIVERY DATE LACKING 


The Dixon-Yates company promises ‘‘to use its best efforts’’ to 
install the 3 generating units of the new plant in 32, 34, and 36 months 
respectively, after the effective date of the contract. The time 
schedule on construction and operation is not backed up by a penalty 
provision in case of failure to deliver. 

The absence of a firm date for power delivery was criticized by the 
General Accounting Office (I, 719, 737). 
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Under a collateral agreement made by Dixon-Yates with their 
subsidiary companies, 100,000 kilowatts of power would be supplied 
to AEC, beginning 36 months after execution of the contract, if the 
first generating unit is not then in operation. 

Commissioner Murray stated before the committee his view that 
this amount of interim power was insufficient and that the contract 
should have provided for 250,000 kilowatts, approximately the 
capacity of 1 generating unit (I, 283). 

During the course of the hearings, a letter contract was entered into 
between Dixon-Yates and the AEC, providing for the delivery of the 
aforementioned 100,000 kilowatts at a designated price (approximately 
4 mills per kilowatt-hour), in the event the first unit was not operating 
after 36 months; and further providing for another 100,000 kilowatts 
in the event the second unit was not operating 2 months after the 
first unit (I, 1018-1019). 

It should be understood that this is not a requirement for 200,000 
kilowatts of interim power at any one time, if the plant is late in getting 
started. The condition applying to the second unit is operative after 
the first unit is installed (1, 676-677). 

Mr. Nichols discounted the value of penalty clauses or performance 
bonds, considering them not applicable to the Dixon-Yates contract 
(I, 157, 657). In his opinion the company would have sufficient 
incentive to complete the plant on time because of the requirement to 
supply 100,000 kilowatts at contract rates from the sponsoring 
company systems; also because the company would have to pay 
interest charges during construction and would not collect the capacity 
charge from the Government until the plant was in operation (I, 
156, 596, 657). 

Mr. Pittman, chief engineer for a Dixon subsidiary company, was 
unable to state before the SEC whether the operating companies in 
the Dixon-Yates systems had sufficient capacity to supply 100,000 
kilowatts of interim power after 36 months (III, 756). 


RESPONSIBILITY FOR SHUTDOWNS LIMITED 


The contract contemplates that contract capacity of 600,000 kilo- 
watts will be delivered to the Government in successive blocks of 
200,000 kilowatts as the three generating units are completed and 
placed in operation. 

The proviso is entered that if one unit is shut down for repair and 
another one or more units are shut down for reasons beyond the 
company’s control, the company is obliged to provide contract 
capacity less one-third for each unit in excess of one which is shut 
down. 

Putting aside the obfuscating language of the contract, the Dixon- 
Yates company would be committed firmly for only 200,000 kilowatts 
from the facility under certain conditions. If 2 of the 3 units are 
shut down, the company would not have to supply the capacity these 
units represent, yet there would be no deduction in the overall capacity 
charge that the AEC would be obligated to pay. 

‘“‘Conditions beyond the company’s control” would include a flood 
or a strike which conceivably might keep the plant closed for 6 months 
or a year and yet the company would not be responsible for any loss or 
damage on account of nondelivery of power. AEC would still be 
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obliged to pay charges under the contract (less insurance payments, 


etc.). 

Since the Dixon-Yates plant is to be located in an area subject to 
flood, the Government’s liability for continuing payments even when 
units would be shut down, is to be noted. 

When Congressman Price inquired why the Government should 
assume responsibility when the company selected a flood area for a 
plant site, Budget Director Hughes said that the Army engineers had 
reviewed the site and found it satisfactory (1, 79). 

General Vogel testified to the same effect, stating that he was ad- 
vised ‘‘that the district engineer is thoroughly satisfied with the selec- 
tion of the site’ (1, 350). 

Subsequently the Corps of Engineers was reported in the press as 
disclaiming any responsibility for specific approval of the Dixon-Yates 
site (St. Louis Post-Dispatch, Dec. 19, 1954). 

We comment further on the jurisdiction of the Corps below (pt. 9). 

In the event the plant shutdown were caused by labor strife, we can 
conceive that the economic impact of the strife would be lessened by 
the fact that payments for contract capacity continue. The company 
would have less economic incentive to settle because a substantial part 
of the burden would be borne by the Government. 

Mr. Hughes took the position before the committee that such pro- 
visions were standard in this type of contract and that without them 
the company “‘couldn’t get financing”’ (1, 38). 

In the event all units were shut down, capacity above 200,000 kilo- 
watts, if requested by AEC, would be furnished ‘at the cost to the 
company of obtaining such service from the most economical outside 
source at the time available.” 

In effect, as much as two-thirds of the contract capacity could be 
delivered at company-quoted rates, higher than those stipulated in the 
contract. 

In the event shutdowns were within the company’s control, there is 
no express provision in the contract for penalties because of failure to 
deliver power. 


DEPRECIATION ARRANGEMENTS DISCUSSED 


The contract contains a statement of intent in section 4.09 that the 
amount of debt retirement would be about the same as the amount of 
depreciation on an annual basis and that depreciation would be allow- 
able under a sinking fund method. 

Whether the Internal Revenue Service would allow the company 
to deduct depreciation on the basis of a sinking fund formula was not 
decided at the time the contract was signed. Mr. Nichols stated that 
a favorable ruling would be forthcoming since such rulings were made 
for the EEI and OVEC contracts (I, 655, 978). 

If the company cannot obtain a ruling or closing agreement to this 
effect, the contract must be amended or supplemented so that AEC 
would make additional payments to the company to accomplish the 
same result. 

The spirit of this arrangement is that the parties have contracted 
to —_ or overcome the effect of a Treasury ruling under the income 
tax laws. 
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The usual method for depreciation is known as the straight line 
method, in which an equal amount of depreciation is allowed each year. 

Under the sinking fund method, depreciation allowances are smaller 
in the earlier years and larger’in the later years. In this way larger 
amounts of money are available to meet the larger principal payments 
in the later years of the debt period. 

Mr. Cook testified before the committee that the cost to AEC over 
the 25-year contract period would be approximately the same whether 
the straight line or sinking fund method is used. Then he stated that 
a difference in cost to AEC of $337,000 would be involved (I, 607). 

The GAO reported that in the event the company were denied the 
use of the sinking fund formula for deducting depreciation at the end 
of the 5th year of the contract, AEC estimated its total additional 
payment over the remaining life of the contract at approximately 
$600,000. If denied at the end of the 20th year of the contract, the 
additional payment would be approximately $1,400,000 (I, 719). 

Senator Anderson suggested that by arranging the debt retirement 
to come from depreciation allowances, the company would not have 
to dip into income and would not pay taxes like other business groups 
which use straight line depreciation (I, 33, 138). 

We have discussed the Federal income tax implications of AEC 
payments in excess of depreciation allowances in part 6 of this report. 

In the event such payments become necessary, AEC must continue 
to pay the company throughout the whole 25-year period amounts 
sufficient to keep retiring the debt even if the contract is canceled in 
4 or 5 years. This obligation could be overcome only if the parties 
agreed in writing to modify or terminate it before the end of the 
contract period. 

During the course of the hearings the contract was amended to give 
AEC an option to take power from the company for a period of 20 
years after the 25-year contract period, under rates to be negotiated 
(I, 1006). 

Mr. Nichols explained that the purpose of this amendment was to 
allay criticism that the company would have a debt-free plant with 
useful life long after the Government had ceased buying power. He 
expressed the belief that ‘‘it is generally accepted that the economic 
life of such a powerplant would be in the neighborhood of 35 to 40” 
years (I, 575). 

Senator Kefauver pointed out that previously Mr. Nichols and 
others had tried to depict the plant as worthless after 31 years (I, 767). 


REPLACEMENT RESERVE DISCUSSED 


As noted previously, AEC would be obligated to pay to the company 
in monthly installments approximately $262,000 per year to provide a 
reserve for replacements. 

The Federal income tax implications of the replacement reserve 
provision were discussed in part 6 of this report. 

In essence AEC would undertake to pay the company amounts for 
replacement totaling some $6% million over the life of the contract 
(this fund also would earn money from investment), thus insuring 
that the company’s plant would be fully in order at the end of the 
contract. 

The replacement payments would commence at a fixed rate after 
the first unit was in commercial operation. Such payments would 
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continue, even if the successive units were delayed and there was little 
to replace. 

It would seem that replacement payments, at least for the first 5 
years, would be in the nature of prepayments by AEC to build up the 
replacement kitty and provide a fund for investment. 

The GAO reported that it had asked AEC whether replacements in 
the first 5 years would require funds in the amount of $1,310,000 and 
received a reply “that in a plant of this size, such a need is not un- 
likely” (I, 720). 

Although the AEC must approve the replacement of any unit of 
property costing more than $100,000, nothing is said about company 
liabilities in the event its own employees are responsible for break- 
downs, and so forth. Thus the Government would assume replace- 
ment costs even when resulting from company negligence. 

The company has agreed not to use the replacement funds for work- 
ing capital, but after retaining a reasonable cash balance for current 
requirements, proposes to invest the funds in AEC-approved securities 
(I, 1012-1013). 

Upon expiration of the contract, residual funds would be given to 
one party or the other or be divided between them in a ‘‘fair and equit- 
able” manner. Before any disposition of the funds, the plant would 
have to be left in an efficient operating condition, thus insuring that 
the company would end up with a valuable plant. 


TERMINATION NOTICE PERIOD DISCUSSED 


After the third generating unit is in operation, or 42 months after 
the effective date of the contract, AEC could serve notice of termina- 
tion of the contract. Termination would become effective 3 years 
after written notice (or after 4 years if AEC gave a second written 
notice within 12 months after the first one). 

During such notice period AEC could transfer, by assignment or 
otherwise, the right to take power and energy, to the extent termi- 
nated, to any other Federal agency, whether for use by such agency 
or for resale. 

If AEC assigned the power to another Federal agency, that agency 
would have to agree to take over AEC’s commitments and make all 
payments provided in the contract. It is provided, however, that no 
assignment shall be made unless the other agency has lawful authori ity 
to accept it and to carry out the obligations under the contract. 

As a practical proposition the only other Federal agency that could 
take over the assignment would be the TVA. We are not clearly 
advised whether TVA has specific legislative authority to assume such 
obligations. 

When Congressman Holifield asked Mr. Weitzel for his opinion on 
TVA’s authority to accept an assignment of power, the latter ex- 
pressed doubt, stating that it was a ‘complex question upon which he 
could not give a snap judgment. Mr. Weitzel thought that TVA 
would require further legislation to assume certain tax costs of the 
company which were included in the contract price (I, 753-754). 

To the extent that the company itself took over power during the 
assignment period, contract capacity (600,000 kilowatts) would be 
reduced by a corresponding amount but the company could treat 
capacity so taken over as part of the capacity it must absorb on an 
annual basis after termination became effective. 
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If the company did not want the power during the notice period and 
no other Federal agency was authorized to take it over, the idle capac- 
ity would remain a charge on the AEC. 

Although the Dixon-Yates contract was made for a 25-year period, 
ostensibly to service TVA’s future power needs, General Vogel made 
it clear that the TVA was only concerned with the 4 years of the notice 
period. 

When Congressman Holifield pointed out that Government credit 
was being placed behind a 25-year proposition, General Vogel re- 
plied: “I am speaking from the standpoint of the TVA, sir’ (I, 346). 

General Vogel testified that in the event AEC terminates, TVA 
would be, 4 years later, in the same position it is now, faced with the 
need for a new steam plant of similar capacity (ibid.). 

Mr. Wessenauer, TVA power manager, affirmed the point that 
TVA’s option to take power during the notice period was a stopgap 
measure. He testified that nothing in the contract guaranteed that 
TVA would get the power but that arrangements would have to be 
worked out with AEC. Mr. Wessenauer said that TVA was at the 
mercy of AEC’s cancellation provision, and General Vogel agreed 
(I, 326-329). 

After the effective date of termination, the company would have 
to absorb at least 100,000 kilowatts per year, starting with 100,000 
at the termination date. 

Thus allowing 3 (or 4) years for a notice period and 5 years for 
gradual taking over of capacity, within 8 (or 9) years after notice of 
termination the company could be in full possession of the plant for 
commercial power purposes. The Dixon-Yates sponsoring com- 
panies anticipate no difficulty whatever in absorbing the load over 
the required period (IIT, exhibit). 

The company is not to make commercial use of unabsorbed capacity 
except pursuant to agreement with AEC. The term ‘“‘commercial 
use” is not defined in the contract and no penalty is provided for 
violation of any agreement on this matter. The matter is not covered 
by the arbitration clause. 

AEC may assign unabsorbed capacity to another Government 
agency, but payments to the company associated with the assignment 
would have to give recognition to “any changing costs then en- 
countered or foreseen by the company,” and the rates would be 
subject to approval by the Federal Power Commission or other regu- 
latory commissions having jurisdiction. 


HIGHER RATES TO TVA INDICATED 


Again, as a practical proposition, TVA would be the only agency 
capable of taking over the unabsorbed capacity. The language of this 
section indicates that TVA would have to pay higher rates than AEC 
is obligated to pay under the contract. 

The company would determine, in the first instance, what additional 
costs are involved. This determination is not subject to negotiation 
or arbitration with either AEC or TVA. By throwing the rate matter 
to regulatory commissions, TVA and its consumers would be given 
little protection as to future power rates. 

Collateral evidence that TVA would have to pay higher costs to 
Dixon-Yates than AEC is the explicit statement in the record. Mr. 
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Nichols testified before the committee earlier that Dixon-Yates told 
him they would not offer TVA the same rates as they would offer 
AEC; that the rates to TVA would be higher (II, 1103-1104). 

As a matter of fact, Dixon-Yates in their proposal of April 10 stated 
flatly that, upon termination, the unabsorbed balance of power that 
AEC might assign to another Government agency shall be “at an 
increased price to be approved by F PC, such price to include recogni- 
tion of any increased costs then encountered or foreseen by seller’ 
(I, 939). 

Mr. Clapp, in his testimony before the Senate Judiciary subcom- 
mittee, commented specifically on this language in the Dixon-Yates 
proposal, referring to it as “provisions by which they later can put the 
TVA at the mercy of Dixon-Yates” (IV, 582-583). 

It is unclear whether State regulatory agencies such as the Arkansas 
Public Utilities Commission or the Federal Power Commission would 
have jurisdiction over rates if TVA took over unabsorbed capacity. 

It could turn out that no regulatory agency would have jurisdiction 
over the rates. 


CANCELLATION PROVISIONS DISCUSSED 


If AEC decided to terminate the contract, under procedures pre- 
scribed therein, it would have to pay “fair and reasonable cancella- 
tion charges which the company may have to pay to third persons as 
a result of such termination and all other costs and expenses suffered 
or reasonably incurred by the company by reason of such termina- 
tion’’ (sec. 7.06). 

This provision is wide open so far as Government obligations are 
concerned. No limitations are set in the authorizing legislation or in 
the contract. 

The company promises to “exercise every reasonable effort” to re- 
duce such cancellation charges, but this is a nebulous commitment 
and not subject to arbitration in case of disagreement. 

When Dixon-Yates made their April 10 proposal, Mr. Strauss re- 
ported to then Budget Director Dodge on April 15 that maximum 
cost of cancellation was estimated at $40 million ‘plus fair and reason- 
able expenses payable to third parties” (I, 941). 

It now turns out that maximum cancellation charges are estimated 
at $51% million or more. 

The later estimate includes amounts to third parties, such as coal 
suppliers, and taxes. The tax component is included because AEC 
would have to pay taxes associated with terminated capacity not 
absorbed by the company. 

Tax charges after full-scale operation are estimated at $11 million 
(dropping to $9 million by the 21st year). 

Cancellation charges to third parties after full-scale operation are 
estimated by AEC at one place as ‘“‘not to exceed $3 million’’ (foot- 
note 14 of table following I, 892); in another place as $1 million (I, 
904). 

AEC comments that the estimated maximum cancellation costs 
after full-scale operation could occur only in the unlikely event that 
(a) AEC could use no power, TVA could use no power and no arrange- 
ment of power could be made to another agency of the Government 
during both the notice period and the absorption period, and ()) the 
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company load growth was such that it could not absorb power at a 
rate greater than 100,000 kilowatts a year after the notice period (I, 
904). 

AEC also states that if it used or assigned the unabsorbed capacity 
during the absorption period, termination charges would become zero 
(I, 903). 

When Budget Director Hughes testified before the committee, he 
said that experts had told him that the Dixon-Yates contract was more 
favorable to the Government than the EEI and OVEC contracts 
with respect to cancellation charges (I, 23). Mr. Nichols testified 
to the same effect (I, 164). 

Contrariwise, Mr. Weitzel testified that the cancellation provisions 
of the two previous contracts were more favorable to the Government 
in that potential cancellation costs are progressively reduced as the 
contract runs, whereas in the Dixon-Yates case they would be 
virtually constant throughout the life of the contract. Only after 
20 years would there be some reduction in the cancellation costs 
(I, 720, 742). 

The contract provides complex procedures for termination of the 
contract by AEC prior to completion of facilities which AEC has 
described as follows (I, 873-874): 

(1) It must advise TVA that assignment of the contract power is available 
and ascertain that TVA has concluded that it does not need the power during the 


period which the assignment would cover. 
(2) If expenditures together with cost of cancellation of commitments are less 


than $40 million, cancellation is effective on the date of notice and AEC is liable 
for all costs less salvage value. 

(3) If the $40 million under (2) has been exceeded, notice of cancellation can 
be given at any time. However, the company is required to complete the plant, 
and the effective date of termination is to be the same as under the full-scale 
operation, except that the company becomes obligated to start as of the date of 
notice to absorb capacity as rapidly as load growth will permit. 

The GAO reported that it had been informed by AEC that the $40 
million of expenditures referred to above would not be reached for 
approximately 18 months (I, 721). 

In effect, this provision contemplates that the plant would be 
scrapped if AEC terminated before the company’s expenditures 
had reached $40 million. | 

Although the company is to agree with AEC on the amounts and 
dates of absorption of capacity, disagreements under this provision 
would not be included among those subject to arbitration under the 
contract. _ } i ‘ 

Cancellation under this section appears to require that AEC offer 
TVA the full block of power by assignment as a preliminary condition 
to invoking the cancellation procedures. The statutory authority to 
make or accept such an assignment is unclear. 


GOVERNMENT RECAPTURE LIMITED 


During the hearings considerable discussion was directed to the 
advisability of having a recapture clause in the Dixon-Yates contract. 

Mr. Nichols, testifying for AEC, was opposed to any such provision 
on the ground (1) that the private power companies in the Dixon- 
Yates systems needed assurance that they could maintain ownership 
of the plant in order to plan their power needs after the contract 
period; (2) he was opposed to injecting the Government in the power 
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business in the midst of the Middle South area, with no place to 
distribute the power except through their system; and (3) insistence 
on a recapture clause probably would raise the contract price (I, 226). 

On the other hand Commissioner Murray expressed the view that 
the recapture clause in the contract would eliminate most of the 
attendant difficulties and enable the Government to take a considered 
look at the whole TVA situation (I, 286). 

Charles W. Smith, Chief of the Bureau of Accounts, Finance, and 
Rates in the Federal Power Commission, took the position in a 
memorandum supplied to the committee, that in view of the many 
Government guaranties under the contract, including the substantial 
liquidation of the company’s debt capital, the Government should 
be permitted to recapture the plant on payment of net investment 
at the end of the contract period (I, 209). 

Senator Pastore pointed out that without » recapture clause, in the 
event the Congress withheld appropriations for Government payments 
under the contract, the Government might be faced with a damage 
lawsuit (I, 381). 

In the course of the hearings the contract was amended by addition 
of a new section (7.09) providing that any time within 3 years after 
the effective date of the contract, AEC would have option to purchase 
the Dixon-Yates facilities. Thereupon AEC would assume all out- 
standing liabilities in connection with the plant and indemnify the 
company against the same. Also the AEC would pay the company 
in cash for all expenditures made up to the date of the transfer and 
for outstanding debt securities (1, 1006—1007). 

Mr. Nichols explained his change of heart on the recapture issue in 
these words (I, 575): 

The reason for this particular provision, I think you can say, is in the light of 
the recent election. In other words, the question has been raised, has (sic) the 
succeeding Congresses to this one, do they have a right to exercise a judgment if 
we sign this contract. This is in the way of protecting that tight of the next 
Congress and, in fact, not only the 84th Congress, but the 85th Congress. 


“‘a major concession on the part of 


He called the recapture clause 
the company”’ (I, 578). 

Although the insertion of the so-called recapture clause was influ- 
ential in persuading Mr. Murray to approve the contract as AEC 
Commissioner (I, 612), and Mr. Weitzel expressed the belief that it 
would protect the interests of the Government (I, 729), and Mr. Smith 
considered that it went a long way to meet his recommendations on 
that point (I, 209), we believe that the value of this clause has been 
greatly overrated and overstated. 

Certainly, as Congressman Holifield pointed out, this was different 
from the kind of recapture authority embodied in the Federal Power 
Act and which, apparently, Mr. Smith had in mind. Furthermore, as 
Mr. Holifield pointed out, the Dixon-Yates plant would be located 
outside the TVA service area (I, 616-617). 

The only Government agency capable of using the plant would be 
the TVA, and we doubt very much that such an excursion beyond 
the TVA service area would be sanctioned by the Congress. 

AKC as the Government contractor, would not have authority to 
exercise the recapture option without further action by the Congress. 
Mr. Weitzel, in a letter to Mr. Strauss dated December 13, 1954, 


pointed out that an option to purchase would involve the acquisition 
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of real property and that such acquisitions, under section 261 of the 
Atomic Energy Act of 1954, require specific legislative authorization. 

Mr. Nichols acknowledged that exercise of the recapture clause 
would amount to little more than a salvaging of physical properties. 
He admitted that arrangements for backup power through trans- 
mission lines of the Arkansas Power & Light Co. contemplated under 
the contract would not be available to the Government except on the 
basis of future negotiations. In his words (I, 578): 

If you recapture it, it means that you have canceled the whole idea of using 
private utilities for this particular purpose. What you are doing is salvaging for 
the Government the value of this plant at cost. 

We cannot agree with Mr. Murray’s assertion that this is a practical 
solution to the TVA power problem for the next 3 years. The only 
value in the recapture clause, as we see it, is that the Government 
might put an end to the Dixon-Yates contract in the early stages of 
construction, at a somewhat lesser cost than through the cancellation 
provisions prescribed in the contract. 


ARBITRATION PROVISIONS CONSIDERED 


During later stages of the negotiations with Dixon-Yates, the AEC 
proposed that an arbitration section be written into the contract as a 
means of resolving possible disputes over the many provisions requir- 
ing future agreements by the parties. 

Under section 8.23 of the contract each party would appoint an 
arbitrator and these two would select a third ‘‘who shall be a person 
engaged in engineering work or business relating to the production or 
transmission of electric power or energy.” 

According to the AEC, the company would not agree to having 
Government officials act as arbitrators ‘‘and made the alternate sug- 
gestion that the group include utility executives” (I, 872). 

The compromise arrangement is oriented in favor of the company 
since 2 of the 3 arbitrators presumably would be utility executives. 

The procedures for arbitration outlined in the contract were so 
lengthy and cumbersome that an amendment was made during the 
course of our committee hearings. According to AEC General 
Counsel Mitchell the amended section would cut down the period of 
possible delays from 1 year to 5 months (I, 587). 

The amendment also provided that in the event the first 2 
arbitrators could not agree on the appointment of a third, instead of 
starting again with 2 new arbitrators as first provided, the appoint- 
ment of the third arbitrator could be made by a Federal court having 
jurisdiction. 

Finally the amendment provided for the inclusion of several more 
subjects among those designated for arbitration. 

The contract is rife with “agreements to agree’’ and commits the 
parties to future amendments depending on the occurrence of condi- 
tions that might affect the interests of the parties. 

The AEC described the arbitration section as incorporating ‘a 
method for resolving any failure of the parties to agree as to sub- 
stantially all matters in the contract which contemplate mutual 


agreement by the parties” (I, 872). 


’ 


Even a cursory examination of the contract shows that many sec- 
tions which could evoke disagreement are excluded. For example, 
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provisions for termination or cancellation adjustments (sec. 4.10), 
problems relating to termination and reimbursement after cancella- 
tion (secs. 7.02, 7.03, 7.04, 7.05, 7.06, and 7.07), conditions affecting 
plant shutdown (8.05), and adjustments consequent upon the granting 
of accelerated amortization (sec. 8.16) are exempt from arbitration. 

These and other exclusions listed by Congressman Holifield at the 
hearings (I, 758), certainly belie AEC’s contention that this procedure 
would take care of substantially all matters requiring agreement. 

The AEC later explained in a memorandum submitted to the com- 
mittee by Mr. Mitchell that it did not intend to subject all its rights 
under the contract to arbitration (1, 968). From the subjects in- 
cluded or excluded, we cannot readily determine which party’s inter- 
est is most affected, but it is clear to us, as the GAO pointed out, that 
the Government is not sufficiently protected (I, 720). 

Under the contract the decision of two or more of the arbitrators is 
made final and binding upon the parties. Serious questions have been 
raised as to the legal standing and enforceability of the arbitration 
provisions. 

Congressman Price wanted to know how the AEC could vest in an 
outside party its contracting authority under section 161 of the 
Atomic Energy Act of 1954. Mr. Mitchell rejoined that the arbitra- 
tion proceedings would constitute a settling of disputes rather than 
the writing of a contract (I, 236). We note, however, that the contract 
would give the arbitrators authority to designate through their 
decisions the changes to be incorporated in the contract (I, 1008). 

Mr. Mitchell contended at the hearings that the arbitration section 
was enforceable because there were sufficient standards in the contract 
to provide a term of reference for arbitral action (I, 233). But 
decisions of the arbitrators under the contract, when they are to be 
made the basis for contract changes, must include ‘findings that such 
decision is desirable in the business of the company and the AEC, is 
not prejudicial to the interests of the holders of the outstanding 
indebtedness of the company, and will not impair any security there- 
for’ (I, 1008). These are broad and loose requirements. 

In his legal memorandum, Mr. Mitchell acknowledged that ‘the 
state of the law is not wholly clear,’’ but he argued that the validity 
of provisions in Government contracts submitting certain types of 
matters to arbitration could be sustained. 

It is not our purpose to review the complicated legislative and legal 
background of this matter. We are satisfied from the analysis of our 
committee counsel and of the American Law Division of the Legis- 
lative Reference Service that there is no statutory authority, either 

eneral or specific, to sanction the arbitration provisions of the 
ixon-Yates contract. 

Evidently the contracting parties have this possibility in mind for 
the arbitration section provides that if its provisions are found to 
be unenforceable, the parties will seek other means to resolve unsettled 
matters. 

PERFORMANCE GUARANTY LACKING 


Since the new company is a joint creature of the Dixon-Yates 
holding companies and must depend on their operating subsidiaries 
for power reserves and outlets under the contract, a question arises 
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as to the responsibility of the sponsoring companies in guaranteeing 
performance. The AEC has commented on this matter as follows: 

AEC requested that sponsoring companies guarantee performance of the con- 
tract. Sponsors indicated that the sponsoring companies could not agree to take 
on greater contingent liabilities than were proviaed for in the intercompany 
agreement. It was pointed out that the OVEC and EEI contracts did not require 
the guaranty of performance requested. The sponsors also felt that with the 
$5,500,000 of equity capital being pledged, their reputation and necessity to 
maintain their future credit standing was, in itself, sufficient guaranty to the 
AEC. 

We do not know what recourse the Government would have if the 
company did not live up to its contractual obligations. 

Mr. Stietenroth, former official of a Middle South subsidiary, 
testified before a subcommittee of the Senate Judiciary Committee 
as to his concern that the holding company would pass any liabilities 
under the contract to the operating subsidiaries and through them to 
local power consumers (IV, 203-204). 

Nor do we know the nature of the company’s responsibilities to 
the institutional investors in the event the company could not make 
good. 

Senator O’Mahoney, noting in his letter to the SEC that the lenders 
would advance sums almost 20 times greater than the equity of the 
Dixon-Yates plant, commented: 

If the contract with the undercapitalized generating company is not unusually 
profitable, it would not be surprising in such a fiscal situation, if the lenders 
should find it eventually necessary to take over the whole operation. This 
would seem to make it essential for the Securities and Exchange Commission, 
and I am sure it must be doing it, to examine closely into the obligations which 


are to be assumed by the Government under the contract of the generating 
company. 


Part 8. ADMINISTRATION RATIONALE DiscussED 


In explaining and defending the Dixon-Yates proposal, administra- 
tion officials have presented a varied assortment of arguments, some 
transparently false or self-contradictory, others reflecting a particular 
outlook on public policy. We will attempt to set forth the main 
arguments with appropriate comments. 


PRIVATE ENTERPRISE ARGUMENT 


Although Mr. Hughes displayed remarkably little knowledge about 
the terms of the contract, he said to the committee: 

I unreservedly recommend to the committee this contract which is a splendid 
example of the way that (private enterprise) system works (i, 19). 

He emphasized that the Dixon-Yates company would obtain its 
own funds, build, and operate its own plant to supply Government 
power needs without any guaranty of profits, and assume a share of 
the risks involved in the event of curtailed Government operations. 

Having in mind the specific provisions of the contract discussed 
above, we cannot share Mr. Hughes’ enthusiasm for the Dixon-Yates 
deal as a “splendid example” of private enterprise. The contractor’s 
risks, in Senator Pastore’s words, are “‘rather nebulous’”’ (I, 45). 

The Dixon-Yates company is to be owned jointly by 2 holding 
companies which propose to invest only $5% million in a $107 million 
plant, obtaining 95 percent of the funds from banks and insurance 
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companies on the strength of an advance contract to sell in excess of 
$500 million worth of power to the Government for the next 25 years. 
Mr. Hughes admitted that the financing arrangements would never 
have been arranged without the Government’s name on the deal (1, 37). 

Mr. Kuykendall, Chairman of the Federal Power Commission, 
described the Dixon-Yates equity holders as “being in a sheltered 
position here.”” He referred to “the specialized nature of this con- 
tract involving construction of a single large powerplant to serve one 
large customer”’ (I, 188, 198). 

Under the terms of the contract, as we have seen, the company is 
protected almost every step of the way. Large contingencies are 
allowed in construction-cost estimates. The Government shares one- 
half of any extra costs up to a designated point. If savings are 
realized in construction, benefits accrue to the company over the life 
of the contract. The company is covered on operating costs, replace- 
ments, and taxes. In the event the contract is terminated, the 
Government pays cancellation costs which Mr. Kuykendall described 
as ‘unusual for ordinary utility system practice” (1, 188). 

Senator Gore summed up the feeling of many members on the 
committee when he said: “There is no private enterprise in it. It 
reeks of Government subsidy and guaranteed profits’? (1, 105) 

Indeed the profit possibilities without commensurate risks were so 
apparent that the AEC was persuaded during the course of the com- 
mittee hearing to place a $600,000 ceiling on vearly earnings under the 
contract, approximating an 11 percent return to the equity investor. 
But even that ceiling has holes in it. 


TAXPAYING UTILITY ARGUMENT 


A variant of the private-enterprise argument advanced by Messrs. 
Strauss and Hughes in behalf of Dixon-Yates is that the taxpaying 
utilities should be favored over tax-free Government powerplants. 

Their argument runs thus: Because of freedom from taxes and 
ability to get funds at cheaper cost, Government plants can produce 
power more cheaply. ‘This is not a true saving to the taxpayers since 
they have to make up in taxes what the Government plants don’t pay. 

If this cone ept of cheaper Government operation were accepted, the 
argument continues, it could cause the taking over by Government of 
all commercial-type operations—an action contrary to free enterprise 
and to administration policy 

The argument always points to ultimate large and horrible results 
from immediate and relatively small undertakings. 

The above argument was put concisely in a letter by Mr. Hughes to 
Senator Saltonstall of the Senate Appropriations Committee, explain- 
ing why the Dixon-Yates plant was favored over the TVA Fulton 
steam plant. Mr. Hughes said in this connection (I, 834): 

The Middle Seuth-Southern (Dixon-Yates) proposal is reasonable, considering 
that it is a firm proposal made by a private company which must pay taxes, rely 
on private credit resources, and accept risks under its contract. 

What Mr. Hughes failed to say explicitly in his letter to Senator 
Saltonstall is that the AEC proposed to reimburse the Dixon-Yates 
company for all taxes, Federal, State, and local, under the contract. 
The reference to Dixon-Yates as “a private company which must pay 
taxes’ was a semantic exercise to make the ordinary argument sound 
plausible in a special situation, 
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Subsequently, the Gore amendment, written into the Atomic Energy 
Act of 1954, prohibited the direct Government payment or reimburse- 
ment of the company’s taxes. The AEC thereupon resorted to evasive 
techniques which we discussed in part 6 of this report. 

We are heartily in accord with the principle that the Government 
should stay out of commercial-type operation which can be satisfac- 
torily performed by private business. Under that same principle 
we are opposed to the Government singling out a company for prefer- 
ential tax treatment and long-term contracts to the exclusion of other 
businesses. 

We are struck too, by the utter lack of historical sense in the argu- 
ment which makes the TVA simply another ‘‘commercial-type opera- 
tion.”” The development of this and other Federal hydroelectric 
projects has firm legislative and judicial sanction which need not be 
reviewed here. The extent to which steam plants should be built by 
Government power agencies in discharging established obligations to 
supply national defense and civilian power needs is a question to be 
decided by the Congress and not by devious Dixon-Yates arrange- 
ments. 

FEDERAL POWER MONOPOLY ARGUMENT 


The lengths to which the administration argument for private 
utilities is carried to justify the Dixon-Yates contract is exemplified 
in the President’s letter to Chairman Cole. 

The President put it this way (I, 501): 

My general thinking on the subject is this: It seems to me that all arguments 
for the construction by the Federal Government of the additional steam plants 
ignore this one and very important truth: If the Federal Government assumes 
responsibility in perpetuity for providing the TVA area with all the power it can 
accept, generated by any means whatsoever, it has a similar responsibility with 
respect to every other area and region and corner of the United States of America. 

Extending this concept to the ultimate horrible condition, the 
President envisioned a “gigantic power development,’ a ‘vast 
national plan” for equal treatment of all regions and localities unless 
the Government could devise a way of getting out from under ‘a 
continuing and never-ending responsibility’”’ (I, 501). 

Mr. Hughes presented the same argument in substance when he 
testified before the committee (I, 49). 

We believe that the President’s advisers have sold him a “strawman’’ 
argument of monstrous size. 

A proposal to build another steam plant for TVA, a third of whose 
power goes to atomic-energy plants for national defense and which 
has a responsibility to serve a defined power area, does not mean 
that the whole Nation is to be covered with Government-owned 
steam plants. Steam plants are built on the basis of congressional 
authority and appropriations to meet specific needs. 

Regions vary in their resources and in their power needs and 
potentials. Some have natural advantages in coal or oil or natural 
gas, others in falling water. 

It is sound public policy for the Federal Government to develop 
the full energy potentials of the Nation’s rivers. This policy is 
imbedded in many laws stretching over half a century. 

The hydroelectric potentials of the Nation’s rivers are not unlimited. 


There are economic and engineering factors which make some develop- 
ments more feasible than others. It does not follow that all water- 
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power sites should be developed simultaneously or that each one will 
require aggregations of steam plants to supplement hydroelectric 
capacity. 

The President’s thinking on power policy as outlined in this letter 
is wholly negative. The dilemma is one of his own making. A for- 
ward march in resource development he equates with a gigantic Fed- 
eral power monopoly. The only alternative, he seems to say, is to 
call a halt while Dixon-Yates plans are executed. 

Data submitted to the committee by the Federal Power Commission 
show that 77.2 percent of the Nation’s power capacity is under private 
management. Of the public power, the Federal Government accounts 
for 13.1 percent and local agencies 9.7 percent (I, 50). 

We do not detect any “gigantic’’ Federal monopoly. In a growing, 
dynamic economy, Federal development of hydroelectric power does 
not necessarily displace private activity. If there is any monopoly 
danger, it lies in the administration sponsorship of the Dixon-Yates 
deal, sponsorship of an interlocking between private utility monoplies. 


DIXON-YATES STOPGAP ARGUMENT 


Whereas the Dixon-Yates deal has been presented by the adminis- 
tration as a “splendid example’ of private enterprise in action, in 
recent months the argument has been qualified to represent the deal 
as a temporary stopgap measure while the administration studies the 
whole power field. Thus in his letter to Chairman Cole the President 
said (I, 501): 

The directive to the AEC to make arrangements for the purchase of private 
power—either directly or by finding a new private source to replace available 
power—was designed to allow time for a thorough examination of this whole vast 
field, without hurting the citizens of the valley. 

We find it curious indeed that the Government should contract with 
a private utility to purchase power for 25 years at a total cost to the 
Government in excess of $500 million as a necessary prelude to making 
a study. As Congressman Abernethy put it (I, 533): 


If, actually, time is needed to make a study, then all right, make it. But why 
manacle us to Dixon- Yates, an intruder in the TVA household, for 25 years? 


TVA AREA BENEFIT ARGUMENT 


Associated with the “stopgap” argument is the representation that 
the administration wants to help the citizens of the Tennessee Valley 
by supplying their power needs. 

The argument has had its effect. For example, AEC Commissioner 
Murray, who was generally opposed to the Dixon-Yates scheme, said 
that the need of supplying 600,000 kilowatts to the area overcame 
his distaste for the scheme (I, 287). 

We have noted earlier in this report that the urgency of the need, as 
far as Memphis is concerned, was distorted and misrepresented. 

If there is one thing clear in the testimony before the committee, it is 
that the citizens of the area directly affected do not like the Dixon- 
Yates plan and would prefer to do without the power rather than 
accept this alternative. They are not moved by the Government’s 
solicitude, or rather, by the manner in which it is demonstrated. 
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The much-touted advocacy by the administration of partnership 
arrangements with States and localities in resource development falls 
to the ground here. 

Governor Clement told the committee his State would resist the 
Dixon-Yates deal in every possible way, including resort to the courts 
(I, 407). 

The local officials of Memphis were likewise unreserved in their 
opposition. Their position was summed up by Congressman Durham 
when he said to Mayor Tobey (1, 492): 

You are just a third party sitting in the middle and you do not know what you 


are going to get and you do not know how you are going to get it and you do not 
know what you are going to have to pay for it; and you are the consumer. 


Mayor Tobey answered: ‘‘ You are exactly right.” 
EEI AND OVEC PRECEDENTS ARGUMENT 


Government sponsors of the Dixon-Yates contract have attempted 
to justify it on the grounds that two precedents (EEI and OVEC) 
were established by the prior administration. At the same time 
they have claimed improvements over the two previous contracts. 

We have not made a comparative analysis of all three contracts 
except to note the testimony of the Acting Comptroller General that 
some provisions in the earlier contract are more, others less, favorable 
to the Government (I, 742-743). 

Whatever the wisdom of making these two prior contracts with 
utility combines, the fact remains that they were made on AKC’s 
own responsibility without interference by the President. The 
administration then in office respected the integrity of the AEC and 
allowed it to take full responsibility for its actions under the law. 

Furthermore, the long-term contracts with EEI and OVEC were 
presented as necessary to fill urgently needed requirements of atomic 
installations. They were not utilized as a scheme to force private 
power purchases upon the TVA or to force a particular power philos- 
ophy on the country. 

The idea of bringing private utilities into the picture for AEC power 
supply originated with Commissioner Murray back in 1950. The 
disastrous experience and excessive costs in the building of EEI’s 
Joppa plant have caused Mr. Murray to question his original proposal 
and the new Dixon-Yates creature spawned by it. 

It should be noted that the legislative authority specifically em- 
powering AEC to enter into 25-year contracts for utility services and 
to pay cancellation costs in the event of prior termination was enacted 
during the 83d Congress. Many of us questioned the wisdom of the 
legislation, but we were unwilling to disrupt power plans already made 
for the serving of vital defense needs. 

This authority, which became section 12 (d) of the Atomic Energy 
Act of 1946, as amended, was limited to contracts for utility services 
in connection with the construction or operation of three named facil- 
ities: Oak Ridge, Portsmouth, and Paducah. The AEC, on orders of 
the Budget Bureau and the President, twisted the meaning of the 
phrase “in connection with” to justify the Dixon-Yates contract which 
pipes serve none of these installations nor any other atomic energy 
acility. 
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As the legislative history of section 12 (d) of the Atomic Energy 
Act of 1946 plainly shows, this action of the administration was a 
violation of the letter and spirit of the law. After minority Members 
of the House and Senate made an issue of this fact, the majority hastily 
enacted the Ferguson amendment to give some color of authority to 
the transaction. 

- The Ferguson amendment would enable the administration, through 
use of AEC, to make more Dixon-Yates deals, hemming in TVA from 
all sides and drastically reducing its operation. 


Part 9. ADMINISTRATION Ro.Le Discussep 


We have noted earlier in this report that the Dixon-Yates scheme 
was a far cry from the proposal in the President’s budget message of 
January 1954, and that his awareness of the details of the offer and 
the names of its sponsors came 3 months later. 

His subsequent decision to direct the making of a contract with 
Dixon-Yates despite the objections of a then majority of the AEC 
and TVA board members we consider extremely unwise. 

More important, we believe that the President’s action did not 
rest on firm legal and constitutional ground. 

Granted that the making of a contract is an executive function, it 
does not follow as a matter of course that the President could direct 
a specific contract to be made against the judgment of independent 
commissioners having fixed tenure and responsibilities by act of 
Congress. 

Approval of the Dixon-Yates contract was never identified by an 
Executive order, nor was the legal basis of the President’s authority 
ever explicitly stated. The only written order is in the form of 
letters from Budget Director Hughes to the AEC and TVA that the 
President had asked him to convey instructions for negotiating a 
definitive contract (I, 832-833). 

The President did not originate the order. It stemmed from 
Budget Bureau initiative, described by Mr. Hughes in these words 
(I, 59): 

Mr. Dodge of course was the one who started it and carried it on, and I knew 
what was happening and then I fell into it as I took his place. 

Mr. Hughes explained that instructions were given to AEC “on 
the basis of the decision of the administration” (I, 32). 

The member of the AEC standing ready to take orders from “higher 
authority’? was its Chairman, Mr. Strauss. He was described by the 
President as “at the focal point of making this contract’”’ (1, 49). 


STRAUSS HAD KEY ROLE 


It was Mr. Strauss who had been commissioned by the Bureau of the 
Budget to explore the private power prospects which led to the 
Dixon-Yates contract. He acknowledged before the committee that 
the AEC had lent its facilities to an administration purpose, as a 
matter of cooperation, even though this purpose might be remote 
from AEC’s mission (I, 266). He saw nothing incompatible between 
his duties as AEC Chairman and his services to the administration 
enlisted in the cause of Dixon-Yates (I, 266). 
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On occasion Mr. Strauss professed a slight distaste for having the 
Dixon-Yates contract obligation thrust upon AEC (I, 666-667). Yet 
he sat in on the very first meeting which launched the private power 
scheme, and Mr. Dixon’s first appearance in this connection was at 
Mr. Strauss’ office. 

When the Dixon-Yates initial proposal of February 25, 1954, was 

ut before Mr. Strauss, the excessive costs therein did not persuade 
1im to withdraw AEC’s participation in the affair. Mr. Clapp said 
to the Senate Judiciary subcommittee that the AEC Chairman could 
have put an end to the Dixon-Yates plan then and there and main- 
tained his agency’s independence by reporting to the Director of the 
Budget: “We have explored this problem and we find that from AEC’s 
standpoint we cannot make satisfactory arrangements, period’’ 
(IV, 608). 

Messrs. Strauss and Campbell were the only two Commissioners 
who affirmatively approved the Dixon-Yates contract as submitted 
to our committee. Mr. Strauss said modestly to the committee that 
he was willing to cast his vote as 1 of 5 Commissioners to carry out the 
President’s directive (1, 666). 


OTHER COMMISSIONERS OPPOSED 


Earlier in the negotiations, as we have noted above (pt. 4), Com- 
missioners Smyth and Zuckert expressed their personal opposition 
to the whole idea in a letter to the Budget Director. Commissioner 
Murray did likewise at committee hearings thereafter (II, 1001 ff.). 

Before the contract negotiations reached their final stages, Com- 
missioner Zuckert’s term expired and Commissioner Smyth resigned. 

At a meeting on October 5, 1954, Messrs. Strauss and Campbell 
voted ‘‘to approve the form of the contract”? and Mr. Murray ab- 
stained. A new Commissioner who had just taken the oath of office, 
Mr. Libby, withdrew from the meeting. Thus a statutory quorum 
of 3 members was present, with 2 votes for the contract (I, 100, 180). 

At the committee hearings Mr. Murray renewed his statement of 
opposition to the Dixon-Yates contract but reversed his position in 
the course of the hearings when certain changes were made in the 
terms of the contract (I, 280, 612). 


AEC OPPOSITION WAS ANOMALOUS 


We recognize the difficult and rather anomalous role of the Com- 
missioners who opposed the Dixon-Yates contract. Faced with a 
legal opinion, such as it was, from their own general counsel that the 
AEC could make the contract, and with an order bearing the Presi- 
dent’s approval and their chairman’s acceptance, they reluctantly 
went along. As Mr. Murray put it: “We were instructed to follow 
that proposal. We didn’t have any alternative” (I, 286). 

Whether those in opposition were discharging properly their 
statutory obligations as independent Commissioners in bowing to 
the dictates of the Budget Bureau backed up by the President, we 
leave to individual Members’ judgment. 

Had the Commissioners chosen to resist the order, their alternatives 
were to resign or to challenge the President’s removal power. 
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Such challenges have been made before, and while the extent and 
nature of the removal power are hardly settled issues, it is certain 
that the President does not have untrammeled authority to remove 
members of independent Commissions enjoying fixed statutory tenure 
(Humphrey v. United States (295 U.S. 602)). 

As stated in a recent authoritative study of the Constitution regard- 
ing the relationship of the President’s executive power to independent 
agencies, whether ‘“‘quasi-judicial” or ‘“quasi-legislative”’ : 

In neither case is the President entitled to force his reading of the law upon 
the officer, but only to take care that the latter exercise his powers according to 
his own best lights (S. Doe. No. 170, 82d Cong., 2d sess., p. 480). 

The chain of command from “higher authority” in the Dixon-Yates 
affair runs not only to AEC but to TVA. Although the latter agency 
had no part in the policy decisions affecting its own operations and 
was not a signatory to the contract, nevertheless it is expected to be 
the performing agency. 

When Senator Anderson asked General Nichols whether TVA had 
approved a contract provision concerning Dixon-Yates power deliv- 
eries to TVA, the latter replied (I, 150): “TVA has never asked us 
to do this. We have our instructions from the Bureau of the Budg- 
et * * tl 


TVA OPPOSITION OVERCOME 


After TVA Chairman Clapp’s term expired in May 1954, the other 
two board members, Messrs. Curtis and Paty, kept resisting the 
Dixon-Yates proposal and as late as July 1954 asked for a recon- 
sideration of the Presidential order (I, 838). 

The TVA chairmanship then was filled by appointment of General 
Vogel, a longstanding friend and associate of General Nichols (I, 269). 
Thereby the broken line of communications between the two agencies 
was repaired. 

General Nichols having received his orders from the Chief Executive 
via his Chairman, Mr. Strauss, undertook to dispatch orders to the 
field for an approach to TVA (I, 964). 

The TVA had received a full copy of the contract only after vehe- 
ment protest by Mr. Curtis about being kept in the dark (I, 14). The 
AEC letter transmitting a full contract draft was written 20 days 
after the 6th (August 11) proof had been completed and 13 days 
after the AEC had submitted it to the committee as being in ‘‘sub- 
stantially final form.” 

The fact that two members of the TVA board had views different 
from their Chairman sat lightly with General Nichols. He commented 
before the committee (I, 245): 

* * * we have a letter signed by the Chairman of the TVA, and we have not 
gone into what that represents any more than what I assume he goes into with 
a letter from Mr. Strauss and what that represents. 

General Vogel, for his part, acted the good soldier, too. Seemingly 
torn between his obligation to administer faithfully the TVA Act and 
to heed the instructions of his Commander in Chief, he offered a 
brief and inconclusive statement to the committee indicating that he 
would go along despite objections of the other two board members 
(I, 313 ff.). 

When questions arose as to flood hazards at the Dixon-Yates plant 
site, Generals Robinson and Hardin of the Corps of Engineers kept 
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General Nichols informed as to their contacts with Dixon-Yates’ 
Ebasco engineers in the field. General Hardin informed his superior, 
General Robinson, that ‘“‘we aim to be helpful rather than obstructive”’ 
(I, 272, 916). 


“HIGHER AUTHORITY’? CONCEPT DISCUSSED 


The appearance of so many present or former generals and a retired 
admiral in places of strategic decision regarding the Dixon-Yates 
contract, we put down as a coincidence. But the military habit 
reflected in the constant reference to “higher authority” is worthy 
of comment on two grounds. 

First, the whole record of negotiations with Dixon-Yates shows 
unusually heavy reliance on the company in formulating and justifying 
the contract and determining the manner of its performance. This is 
characteristic in military contracting and, we believe, is a carryover 
to the Atomic Energy Commission from the Manhattan engineer 
district. 

In fact, General Nichols had extensive experience with the atomic 
project under military control. 

AEC’s reliance on a few large contractors to conduct its major 
operations is well known. However productive the results, and we 
do not criticize the accomplishments, we know that the situation is 
not always conducive to rigorous protection of the Government’s 
interest. 

General Nichols testified to AEC’s acceptance of inflated company 
estimates of construction costs, to allowing company selection of 
engineers and builders, company selection of plant site, etc. As he 
stated to the committee in connection with the latter: 

Our normal practice in the AEC is to utilize the contractors to get the job done 
for us. Now we look at all those things and take their evidence (I, 632). 

The explanations and justifications of the contract offered by AEC 
were generally the same as those offered by Dixon-Yates. 

We dare say that any large contract made under AEC auspices, if 
examined with the same care and intensity as the Dixon-Yates con- 
tract, would reveal numerous deficiencies calling for remedial action. 

The committee may well want to consider an examination of other 
large AEC contracts. 


AGENCIES BROUGHT INTO LINE 


Our second main comment on the military posture of the contract 
negotiations is that the command concept fitted well the Adminis- 
tration moves to relegate the AEC and TVA, independent agencies by 
statute, to the position of ordinary line agencies subject to executive 
direction. 

Mr. Strauss’ role in the Dixon-Yates deal is completely consistent 
with his earlier representations before our committee, during the 
hearings on the atomic energy bill, that the AEC could not be run 
effectively by “committee.” He wanted greater authority for his 
office (II, 814). 

AEC Commissioner Joseph Campbell] was even more explicit in 
arguing the ineffectiveness of a 5-man Commission and the virtues 
of 1-man administration (II, 857). 
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The concept of line of command from “higher authority” on down, 


conflicts with the concept of independent commissions exercising their 


own judgment, discharging their duties and accounting for their 
funds according to law, without specific intervention by the Chief 
Executive. 

Just as Mr. Strauss saw nothing reprehensible in lending the serv- 
ices of AEC to a quite different administration purpose, so General 
Nichols attached little importance to the question whether AEC or 
TVA would have to bear the added expenses and account for the 
funds under the Dixon-Yates contract. Both agencies, he told the 
committee, were working for Uncle Sam (I, 172). 


ADMINISTRATIVE NIGHTMARE CREATED 


Not only has the sense of agency accountability for public funds 
been weakened by the Dixon-Yates development, but an administra- 
tive nightmare has been created. For a number of months AEC and 
TVA have been endeavoring to work out the complex calculations 
and contract modifications between the two agencies necessary to 

ive effect to the Dixon-Yates contract. TVA Board members 
Curtis and Paty see no early end to the negotiations (I, 429). 

Within AEC an inordinate amount of time has been devoted, from 
Chairman Strauss on down, to the Dixon-Yates affair. Commis- 
sioner Murray expressed the belief that the injection of AEC into this 
controversial matter had impaired the agency’s performance in the 
atomic energy program and its standing with the public (1, 283). 


FPC “EXPERT’’ CALLED 


It is evident from the record that despite their preoccupation with 
Dixon-Yates, AEC officials were not prepared to cope with the Dixon- 
Yates representatives in analyzing the complex details of the pro- 
posal. The Bureau of the Budget later reported that upon receipt of 
the first Dixon-Yates proposal it ‘‘felt that it required disinterested 
technical assistance of high caliber’ (I, 813). Thereupon Mr. Adams 
was called in from the Federal Power Commission. 

Although Mr. Adams worked closely with Mr. Seal of Ebasco 
Services and presumably had studied the ins and outs of the contract, 
he showed lack of familiarity with some provisions, such as the dis- 
position of earnings from power sales to outside users (I, 79). 

We have noted earlier that others in the Federal Power Commission 
with experience and judgment certainly as good as Mr. Adams’ were 
not oriented as he was toward the Dixon-Yates contract. However, 
Mr. Adams’ presence as an expert consultant to the AEC and the 
Bureau of the Budget enabled those agencies to assert constantly, in 
justification of various contract provisions, that FPC approval had 

een obtained. 

It is true that AEC extracted from FPC a letter to the effect that the 
contract ‘“‘is fair and reasonable to the Government.’”’ However, no 
detailed analysis accompanied the statement and the “specialized 
nature’ of the contract, involving a large powerplant to serve the 
Government as a single customer, was noted (I, 879). 

FPC Chairman Kuykendall, in his appearance before the com- 
mittee, described the contract as ‘‘the best arrangement which could 
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be reached under the circumstances” (I, 188). He displayed only 
casual knowledge of the terms of the contract. The burden of his 
position was that the FPC had decided to rely on Mr. Adams (Bureau 
of Power) and not on Mr. Smith (Bureau of Accounts, Finance, and 
Rates) who had voiced criticism. The Bureau of Law, which also 
had indicated disapproval, was not asked for an opinion. 

Although several sections of the contract provide for FPC regulation 
of rates in the event certain conditions arise, Mr. Kuykendall was 
unable to say whether his agency would have jurisdiction. He stated: 


It is doubtful, and is not important enough, I did not think, to get into (I, 205). 


We note that the FPC position has been somewhat equivocal with 
regard to the several long-term contracts made by AEC with private 
utility combines. 

An FPC memorandum placed in our earlier hearings record by 
Congressman Holifield stated with regard to section 164 of the then 
pending atomic energy bill (carrying over the identical language of 
sec. 12 (d) of the Atomic Energy Act of 1946 as amended) (II, 1133): 

Section 164 authorizes the AEC to enter into new contracts for the supply of 
electric power to the Oak Ridge, Paducah, and Portsmouth installations of the 
Commission, or to modify or confirm existing contracts. Here again the grant of 
power is without any definition of governing standards, any policy guide, cr any 
limitation of any kind. Apparently this may retify or authorize ratification of 
existing contracts. The Federal Power Commission has not ind cated any position 
as to the terms of the cor-trect heretofore entered into. [Emphasis supplied.] 

The sentence italicized immediately above conflicts with testimony 
of General Nichols before the committee that the FPC had reviewed 
all the terms of the EEI and OVEC contracts. He said (11,1054): 


* * * we have had the Federal Power Commission review all the terms of those 
contracts and the FP© passed on them. They were considered good contracts. 


CORPS OF ENGINEERS INVOLVED 


Just as FPC approval has been cited by AEC to justify the Dixon- 
Yates contract, so representations have been made to the effect that 
the Corps of Engineers have approved the plant site. 

Thus Mr. Cook stated that— 


* * * the Corps of Engineers have approved the site location and they will issue 
a permit for the construction of the necessary river appurtenances required (I, 633). 


General Vogel said there seemed to be no site problem and that— 
the district engineer is thoroughly satisfied with the selection of the site (I, 350). 


It developed that the Corps of Engineers had examined the site but 
had made no core borings or soil tests. General Nichols explained that 
AEC considered it inappropriate to request foundation surveys from 
the engineers and that the responsibility lay with the contractor (I, 
633). 

Subsequently Maj. Gen. S. D. Sturgis, Jr., Chief of Engineers, 
wrote a letter to Congressman Holifield, dated December 6, 1954, 
giving a chronology of corps’ action relative to the Dixon-Yates 
matter and stating that the corps’ concern was limited to insuring 
that flood levees and the navigation channel would not be adversely 
affected by construction, in accordance with statutory obligations. 


See 
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The corps ——- recounts that General Hardin, president of 
the Mississippi River Commission, persuaded Ebasco engineers that 
a proposed site on the river side of the controlling levee was subject to 
serious flood hazards and was therefore not suitable. 

At first General Hardin’s advice apparently was not welcome either 
to Ebasco or to AEC. General Sturgis’ chronology stated in this 
respect: 

He [General Hardin] detected a feeling on the part of Ebasco and AEC engineers 
during these early discussions that he was being obstructive in advising that the 
plant be located behind levee protection. 

Later General Hardin’s objections were met by locating the site 
behind the levee. He made minor engineering recommendations with 
respect thereto and assisted in the preparation of data for a permit 
prior to construction. 

A handwritten postscript by General Hardin in his letter to General 
Robinson stated: 

They seemed pleased with the conference. We aimed to be helpful rather 
than obstructive. 

General Sturgis explained the informal signatures in the corre- 
spondence (see I, 915): 

The use of personal letters for the purpose of transmitting information as to 
progress preliminary to initiating official correspondence is not standard pro- 
cedure in the Corps of Engineers but was used in this instance because the great 
publicity that the proposed project was receiving indicated the necessity of 
keeping all echelons fully and continuously informed of progress by interim 
informal reports. 

AEC PRESTIGE DISSIPATED 


Finally we note that the involvement of the AEC in the Dixon- 
Yates affair has threatened its exalted place in government. It has 
been dragged into politics. It has been corroded by distrust and lack 
of confidence among the Commissioners. It has been subject to 
domination by the Chairman and the Budget Bureau. 

The insistence on the Dixon-Yates contract has exacted from AEC 
a frightful price which the country should never have been asked to 
pay. 

Cuer HOo.irie.p. 
MELVIN PRICE. 





THe LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., December 13, 1954. 
Mr. CorBin ALLARDICE, 
Executive Director, Joint Committee on Atomic Energy, 
Washington 25, D. C. 

Dear Mr. Atiarpice: After a careful examination of the supplemental material 
sent by you on December 9, 1954, Mr. Horne is satisfied, as am I, that the con- 
clusions reached by him in his memorandum dated December 7, 1954, are valid. 

Sincerely yours, 
JAMES P. RaDIGAN, Jr., 
Chief, American Law Division. 
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Tue Liprary or ConcrRess, 
Washington, D. C., December 7, 1954. 
From: Legislative Reference Service, American Law Division. 
To: Joint Committee on Atomic Energy. 
(Attention: Mr. George Norris, yr) 
Subject: Arbitration Provision in Power Contract No. AT. 


Pursuant to your request by letter of November 15, 1954, we have attempted to 
determine the existence of authority for the arbitration provision in section 8.23 
of power contract No. AT. Limiting our research to the precise problem, we 
have been unable to find, during the time available to us, either specific authority 
or general authority supporting the exercise of this power. 

We have examined: 

1. The Atomic Energy Act of 1954 (Public Law 703, 83d Congress) ; 

2. Power Contract No. AT; 

3. Your memorandum of November 3, 1954; 

4. The authorities cited Memorandum for the Commission, dated November 
9, 1954, including Questions relating to arbitration section of AEC-MVGC 
contract; 

5. The background of the United States Arbitration Act as enacted 
(43 Stat. 883) and as codified (61 Stat. 669; U. 8. C. 9: 1-14); 

6. The decision of Acting Comptroller General Fisher in the Bofors case 
(82 Comp. Gen. 333); and 

7. Numerous cases, writings, and discussions on the subject of arbitration. 


1. The problem 


We confine our discussion to the legal problem and avoid any comment on the 
merits or desirability of the arbitration provision in section 8.23. Granting, 
arguendo, that U. S. v. Ames ((1845) 24 Fed. Cas. (No. 14,441) 784, 789), was 
judge-made doctrine (Braucher, Arbitration wnder Government Contracts (1952) 

aw and Contemp. Prob. 17:473), the fact remains that it has not been over- 
turned judicially, and Congress has legislated numerous times over a period of 
years on the matter of arbitration without legislatively overturning the principle. 
?erhaps Professor Braucher states what the law should be. Our trouble is that 
we are unable to ascertain that he states the law as it actually exists. Where 
Congress has desired arbitration, it has so provided specifically, as in the Contract 
Settlement Act of 1944 (58 Stat. 662-663). There it authorized contracting 
agencies and contractors, by agreement, to submit all, or any part, of a termina- 
tion claim to arbitration, and such proceedings were to be governed by the United 
States Arbitration Act (43 Stat. 883) “to the same extent as if authorized by an 
effective agreement in writing between the Government and the war contractor. 
Any such arbitration award shall be final and conclusive upon the United States 
to the same extent as a settlement under subsection (c) of section 6, but shall not 
be subject to approval by any settlement review board.’”’ If arbitration already 
was available under the United States Arbitration Act of 1925, then Congress 
knew not what it was doing in enacting this provision of law. 


2. The concept of the sovereign 


Let us start with the general assumption that the Federal Government is a 
“darling of the law.’’ Authority of Government corporations to submit disputes to 
arbitration ((1949) Col. L. R. 49:97, 101). This assumption stems from the ancient 
proposition that: ‘‘* * * [N]o suit or action can be brought against the king even 
in civil matters, because no court can have jurisdiction over him * * *” (1 
Cooley’s Blackstone 212). Cooley cites American precedents including Gibbons v. 
U.S. ((1868) 8 Wall. 269, 274). This precedent is consonant with the proposition 
that the Federal Government is not subject to a general statute unless expressly 
stated. U.S. v. United Mine Workers of America ((1947) 330 U. S. 258, 272). 
Accordingly, the Federal Government may not be sued in the courts of this 
country without its consent (Louisiana v. McAdoo (1914) 234 U. S. 627, 628 
citing cases), nor can an officer of that Government, acting in excess of instructions 
and statutory authority, waive this sovereign exemption or submit the United 
States or its property to the jurisdiction of a court in a suit brought against such 
officer. Stanley v. Schwalby ((1896) 162 U. 8. 255, 270). Consent must be given 
(Oregon v. Hitchcock (1906) 202 U. S. 60) and where it actually is given, action 
may be taken only within the limits of that consent (Minnesota v. Hitchcock 
(1902) 185 U. S. 373). - 

U. S. v. Ames, supra, applies these principles holding that in the absence of an 
authorization by Congress, no authority exists for an officer to enter into a sub- 
mission so as to bind the Government of the United States to fulfill an award made 
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thereon. See pages 786 and 789. However, Memorandum of General Counsel 
for the AEC claims that with the enactment of the Federal Arbitration Act of 
1925 (61 Stat. 669; U. S. C. 9:1 et seg.) one of the main bases of this decision was 
destroyed. “The Act is broadly drawn and would not-seem of itself to exclude 
the government * * *” he states. The question as we see it, is not whether it 
excludes, but whether this act, or any other act, authorizes a contract arrangement 
such as that embodied in section 8.23 of Power Contract No. AT. Let us examine 
first that part of the legislative history of the Arbitration Act which does not 
appear in the various memoranda submitted. 


8. The Arbitration Act 


The hearing before a subcommittee of the Committee on the Judiciary, United 
States Senate, Sizxty-seventh Congress * * * (1923) on 8S. 4213 and 8. 4214 carries 
the significant heading ‘Sales and Contracts to Sell in Interstate and Foreign 
Commerce, and Federal Commercial Arbitration.’’ Witnesses were Charles 
L. Bernheimer, a New York cotton goods merchant and chairman of the New 
York Chamber of Commerce arbitration committee, Mr. W. H. H. Piatt, chairman 
of the American Bar Association committee of commerce, trade, and commercial 
law at the time the draft of the legislation was made, and Mr. Francis B. James, a 
past chairman of that committee. Uniform sales laws, he said, had been adopted 
by 25 States, and it occurred to him ‘‘that it might be well to have a law governing 
interstate and foreign transactions, subject to the jurisdiction of Congress—a 
uniform law, or a similar law as the States,’ page 12. Julius H. Cohen, who 
earlier had prepared and submitted for Mr. Bernheimer a draft that became the 
New York law, was primarily responsible for drafting the bills sponsored by the 
A. B. A., which were the subjects of the hearings. Professor Williston also had 
assisted, although his work had been primarily with the uniform sales act. 

Mr. Piatt noted that the head of the seamens’ union had objected to the pro- 
posed legislation “and criticized it on the ground that the bill in its present form 
would affect, in fact compel, arbitration of the matters of agreement between the 
stevedores and their employers. Now it was not the intention of this bill,” 
said he, “to make an industrial arbitration in any sense * * *.’’ He thereupon 
suggested the exemption now found in the definitions (U. 8. C. 9: 1). 

. The stated concern of agencies of the Government of the United States in 
arbitration was clearly incidental, and in the interest of commercial transactions 
between persons, companies, and enterprises. In his brief in support of the 
legislation, Professor Williston stated that the need for Federal legislation 
stemmed from problems in the conflict of laws where interstate or foreign 
commerce were involved. 

The vear following the initial hearings, there were joint hearings before sub- 
committees of the House and Senate Committees on the Judiciary on 8. 1005 
and H. R. 646, 68th Congress. The commercial problems caused by the panic 
of 1907 and the recession of the early 1920’s were discussed. The possible appli- 
cation of the act to Federal contracts was not brought up, nor is there basis for 
assuming that there was intention to apply the act to Kederal contractual ar- 
rangements. That the legislation did not cover federal transactions is indicated 
by the following later attempts to amend the ac‘ for that purpose: 8. 2350, 77th 
Congress by Senator Maloney; H. R. 7163, 77th Congress; H. R. 696 and 3665, 
78th Congress; and H. R. 485 and 436, 79th Congress by Representative Kefauver. 

We do not believe the omission of Federal transactions was an oversight on 
the part of Congress for past legislation shows action on its part on the subject 
of arbitration on numerous occasions. Congress has specifically authorized, for 
examples, foreign service officers to encourage the settlement of disputes by 
arbitration (U. S. C. 22: 161); has provided for arbitration in the Bankruptey 
Act of 1898 (now U.S. C. 11: 49); the Suit in Admiralty Act of 1920 (see U.S. C. 
46: 749 and 786), and the Railway Labor Act of 1926 (U.S. C. 45: 157-159). If 
Congress had wished to bind the Government it could have done so. There was 
precedent in the British Arbitration Act of 1889 (52 and 53 Vict., ch. 49) which 
made specific provision for those instances wherein the Crown was to be bound 
(see sec. 23). 

The following excerpts from the reports and debate exemplify the intent and 
the thinking which motivated the legislative action: 

“The need for the law arises from an anachronism of our American law. Some 
centuries ago, because of the jealously of the English courts for their own jurisdic- 
tion, they refused to enforce specific agreements to arbitrate upon the ground 
that the courts were thereby ousted frem their jurisdiction. This jealously 
survived for so long a period that the principle became firmly embedded in tle 
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English common law and was adopted with it by the American courts. The 
courts have felt that the precedent was too strongly fixed to be overturned with- 
out legislative enactment, although they have frequently criticized the rule and 
recognized its illogical nature-:and the injustice which results from it. The bill 
declares simply that such agreements for arbitration shall be enforced, and 
provides a procedure in the Federal courts for their enforcement * * *” (H. 
Rept. 96 on H. R. 646, 68th Cong., Ist sess.). 

“Tt is not contended that agreements to arbitrate have no validity whatever. 
A party may be liable in an action for damages for the breach of an executory 
agreement to arbitrate; or, if the agreement has been executed according to its 
terms and an award made, the appropriate action may be brought at law or in 
equity to enforce the award. Both maritime contracts or transactions and 
contracts involving interstate commerce are at least valid to this extent * * *” 
(S. Rept. 536 on 8. 1005, 68th Cong., Ist sess.). 

‘‘Mr. Watsu of Montana. * * * The business interests of the country find so 
much delay attending the trial of lawsuits in courts that there is a very general 
demand for a revision of the law in this regard * * * (Cong. Rec. 66: 984). 

“Mr. Granam of Pennsylvania. * * * This bill simply provides for one thing, 
and that is to give an opportunity to enforce an agreement in commercial contracts 
and admiralty contracts—an agreement to arbitrate, when voluntarily placed in 
the document by the parties to it. It does not involve any new principle of law 
except to provide a simple method by which the parties may be brought before 
the court in order to give enforcement to that which they have already agreed 
to * * *” (Cong. Rec. 65: 1931). 

When Congress enacted H. R. 2084, 80th Congress (Public Law 282; U. 8. C. 
9: 1 et seq.) codifying the arbitration law, it was intended that no material change 
should be effected in the then existing Unitad States Arbitration Act (see H. Rept. 
255; S. Rept. 664; Cong. Rec. 93: 5043 and 9836). In fact, both reports on the 
bill plainly stated that alterations in existing law were to be ‘“‘left to amendatory 
acts to be introduced after the approval of the bill.’”’ This, we believe, disposes 
of the claim that U.S.C. 9: 1 et seq. is authority for section 8.23 of Power Contract 
No. AT. Further, we do not believe that this disposition is affected by Rule 8 (c), 
whereby arbitration and award may be pleaded, or Rule 81 (a) (3), making the 
Rules of Civil Procedure in District Courts applicable to proceedings under 
U.S. C. 9: 1 et seq. and U.S. C. 45: 159 (railway labor disputes). 


4. The Atomic Energy Act of 1954 


Our examination of the Atomie Energy Act of 1954, supra, discloses contracting 
authority granted on a broad basis, but it fails to disclose specific authority to 
arbitrate. Under section 162, however, the President is authorized to exempt, 
in advance, any specific action of the Commission in a particular matter from the 
‘provisions of law”’ relating to contracts whenever he determines that such action 
is essential in the interest of the common defense and security. The words 
‘provisions of law,’’ in the general sense, mean statutory, not case law. See, for 
examples, National Surety Co. v. Dorsey ((1933) 42 Ariz. 180; 23 P. 2d 111, 112); 
Blumenthal v. Larson ((1926) 79 Cal. App. 726; 248 P. 681, 682); People ex rel. 
New York, N. H. and H. R. Co. v. Willcox ((1911) 200 N. Y. 423; 94 N. E. 212, 
215); State v. McLain ((1898) 58 Ohio St. 313; 50 N. E. 907, 908); and Sumter 
Farm and Stock Co. v. U. S. ((1945) 151 F. 2d 975, 976). However, an earlier 
New York decision, Clark v. Lake Shore and M.S. Ry. Co. ((1883) 94 N. Y. 217, 
220) has held that ‘“‘provisions of law,’”’ under the Code of Civil Procedure, section 
414, applicable to a certain case immediately before such act took effect, should 
continue to be applicable, notwithstanding repeal, and applied not only to statu- 
tory provisions but also to rules or doctrines judicially established. Be this as it 
may, we do not believe that section 162 authorizes an exemption from the basic 
principles heretofore judicially recognized or established. 

With respect to subsection O of section 161, we are unable to see how the au- 
thority of the Commission to delegate contracting functions “to the General 
Manager or other officers of the Commission”’ can be stretched into authority to 
authorize so-called “arbitrators” to contract for the Commission. Are the three 
arbitrators, whose decisions ‘‘shall be final and binding,” officers of the Commis- 
sion? We have found no definition or provision in the Atomic Energy Act of 
1954 making them officers. 
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5. The memorandum for the Commission 


Our examination of the memorandum for the Commission convinces us that the 
best form of argument has been made therein. However, we do not believe that 
analogies drawn from commercial cases, charter parties, or cases involving corpora- 
tions established by, or pursuant to, acts of the Congress car. substitute for non- 
existent statutory authority. Further we are not persuaded that Article 15, the 
disputes provision of the Standard Government Contract, and its construction 
in U. S. v. Moorman (1950) 338 U. 8S. 457 and U. S. v. Wunderlich (1951) 342 
U.S. 98, form a valid basis for arguing the existence of general arbitral authority 
Article 15 was not an arbitration provision. It vested an absolute discretion with 
the contracting officer, subject only to appeal to the head of the department 
The Wunderlich case, supra, held that short of fraud, alleged and proved, the 
decision or exercise of discretion will not be overturned by the courts. To alleviate 
the harshness of this rule, Congress provided in section 635 of the Department of 
Defense Appropriation Act, 1953 (Public Law 488, 82d Cong.) that funds therein 
appropriated should not be used for the purpose of entering into contracts con 
taining article 15 “‘until and unless said article is revised and amended to provide 
an appeal by the contractor to the Court of Claims * * * authority for which is 
hereby granted.”’ This provision was carried forward in a subsequent act (see 
Sec. 632 of Public Law 179, 83d Cong.) and then given enlarged and general 
application by Public Law 356, “d Congress. Accordingly, we are not persuaded 
that George J. Grant Construction Co. v. U.S. (1953) 124 Ct. Cl. 202, which involves 
two Government corporations, the Commodity Credit Corporation and the Defense 
Plant Corporation, and relies on the Moorman and Wunderlich decisions, sustains 
the arbitration provisions of section 8.23. 

The disputes clause, as set out in the Wunderlich case, reads: 

“ARTICLE 15. Disputes.—Except as otherwise specifically provided in this 
contract, all disputes concerning questions of fact arising under this contract s)all 
be decided by the contracting officer subject to written appeal by the contractor 
within 30 days to the head of the department concerned or his duly authorized 
representative, whose decision shall be final and conclusive upon the parties 
thereto. In the meantime the contractor shall diligently proceed with the work 
as directed.” 

Public Law 356 reads: 

‘“* * * [N]o provision of any contract entered into by the United States, 
relating to the finality or conclusiveness of any cecision of the head of any Cepart- 
ment or agency or his duly authorized representative or board in a dispute involv- 
ing a question arising under such contract, shall be pleaded in any suit now filed 
or to be filed as limiting judicial review of any such Cecision to cases where fraud 
by such official or his said representative or board is alleged: Provided, however, 
That any such decision shall be final and conclusive unless the same is fraudulent 
or capricious or arbitrary or so grossly erroneous as necessarily to imply bad faith, 
or is not supported by substantial evidence. 

“Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of any administrative official, representative, or board. 

“‘Approved May 11, 1954.” 

We assume that the disputes clause, as construed and as modified by Public 
Law 356, was deemed inadequate by the parties as a solution to disagreements 
which might arise under Power Contract No. AT. 


6. The decision of the Acting Comptroller General in the Bofors case. 


Pursuant to your oral request of November 10, 1954, we made a preliminary 
search of authorities and precedents. On the basis of that search, we had reached 
a tentative conclusion consonant with that of the Acting Comptroller General in 
the Bofors case (32 Comp. Gen. 333) as stated in the headnote: 

“There is no general authority for the establishment of a board of arbitration to 
determine the rights of the United States in the absence of specific statutory 
authority, and therefore a Government contracting officer has no authority to 
settle and adjust disputes arising out of a contract by any form of submission to 
arbitration.” 

Among the authorities cited by the Acting Comptroller General was District of 
Columbia v. Bailey (1898) 171 U. 8S. 161, ‘‘where an alleged submission by the 
District Commissioners was under consideration.”” The Supreme Court stated 
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that the power to submit to arbitration was an incident of the power to contract 
and the power to settle and adjust debts. The Court stated that the District 
Commissioners would have no authority to pass a resolution setting aside money 
to pay the damage claim involved, and hence (p. 177): 

“«* * * But the express action of the Commissioners to this end would have 
been void, how can it be contended that by indirection, that is, by entering into 
an agreement to submit to an award, the Commissioners had the power to delegate 
to a third person an authority which they themselves did not possess?’ 

“The conclusion seems warranted that in the absence of statutory authorization, 
either express or implied, officers of the Government have no authority to submit 
or agree to submit to arbitration, claims which they themselves would have no 
authority to settle and pay.” See 32 Comp. Gen. 336. 

This statement and the import of the decision of the Comptroller General are 
somewhat broader than the restrictive headnote. Insofar as the Bailey opinion 
is concerned, it clearly states (pp. 176-177): 

“* * * (Tjhe District Commissioners * * * [are] merely administrative officers 
with ministerial powers only. The sum of the municipal powers of the District 
of Columbia is neither vested in nor exercised by the District Commissioners. 

They are, on the contrary, vested in the Congress of the United States, acting 
pro hac vice as the legislative body of the District, and the Commissioners of the 
District discharge the functions of administrative officials. 

“There is no authority for holding that a mere administrative officer of a 

municipal corporation, simply because of the absence of a statutory inhibition, 
has the power, without the consent of the corporation speaking through its 
municipal legislative body, to bind the corporation by a common law submission. 
\nd this being true, with how much less reason can it be contended that the 
administrative officers of the District have such power without the consent of 
Congress, when the acts defining the powers of the Commissioners, by clear and 
necessary implication, contain an express prohibition to the contrary? 

‘‘Nor is it in reason sound to say that because the District Commissioners have 
the power to sue and be sued, they therefore have the authority to enter into 
a contract to submit a claim preferred against the District to arbitration, and 
thus to oust the courts of jurisdiction, when no authority is conferred upon the 
Commissioners to contract to pay a claim of the character embraced in the 
arbitration, and no appropriation had been made by the Congress for the payment 
of any such claim * * *” 

We assume that an approval of section 8.23 by the Comptroller General neces- 
sarily would effect some modification of the decision in the Bofors case. 


nv 


7. Conclusion 

We regret our inability to reach a firm conclusion on this problem other than 
in a negative way. We have been unable to find specific or general statutory 
authority which warrants a conclusion on our part that section 8.23 is authorized. 
FraNK B. Horne, 
American Law Division. 
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December 7, 1954. 
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